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We are counsel for respondent the Commission on Presidential Debates—“CP i’

connection with the above-referenced matter. We write in response to the compdint filed ift
MUR 5530. As discussed below, the complaint in this matter raises issues previousﬁfoconsideted
by the FEC and resolved in the CPD’s favor.

The CPD sponsors general election debates between the leading candidates for President
and Vice President of the United States. It identifies the candidates to whom it will extend
debate invitations by application of its Nonpartisan Candidate Selection Criteria, which for 2004
were adopted in September 2003. The Complaint in MUR 5530 'sets forth in full the
Commission on Presidential Debates’ Nonpartisan Selection Criteria for 2004.

The Complainant in MUR 5530 does not take issue with the first two of the CPD’s
criteria: (1) constitutional eligibility to hold the office of President of the United States, and
(2) access to a sufficient number of state ballots to have at least a theoretical chance of obtaining
a majority of votes in the Electoral College. Complainant does take issue, though, with the third
criterion, which measures electoral support. That criterion requires that “a candidate have a level
of support of at least 15% (fifteen percent) of the national electorate as determined by five
selected national public opinion polling organizations, using the average of those organizations’
most recently publicly reported results at the time of the determination.” Complainant states his
opinion that “[u]sing polling results [to determine eligibility to participate] is just a phony ruse
that I feel is partisan and used unconstitutionally to avoid letting anybody else really run in the
race.”
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The FEC has addressed the CPD’s candidate selection criteria in several prior matters,
and, in each instance, has found the CPD’s criteria to be in full compliance with applicable law.
Accordingly, we will present below just a few points for the FEC’s consideration as it reviews
this matter. Of course, we would be pleased to supplement this response if the FEC determines
that it requires any additional information.

First, the CPD has gone to great lengths in the adoption and application of its candidate
selection criteria to ensure that it has complied fully with FEC regulations. We provide a

- detailed discussion of the criteria, their evolution over time and the rationale behind the criteria

in the a;ttached Declarations of Janet Brown (Ex. 1) and CPD Board Member Dorothy Ridings
(Ex. 7).

Second, in MURSs 4451 and 4473, the FEC considered and discussed at length the multi-
faceted selection criteria employed by the CPD in 1996 (and also in 1988 and 1992). The FEC
concluded that: “The CPD debate criteria contain exactly the sort of structure and objectivity the
Commission had in mind when it approved the debate regulations in 1995.” See Statement of
Reasons at 7, attached as Ex. 12.

Third, in MURs 4987 and 5004, the FEC unanimously rejected an attack on CPD’s
candidate selection criteria for 2000. The CPD’s criteria in 2004 are identical to those employed
in 2000. A copy of the First General Counsel’s Report on MURs 4987 and 5004 is attached as
Ex. 8. In that report, the General Counsel concluded (1) “the CPD satisfies the requirement of a
staging organization that it not endorse, support or oppose political candidates or political
parties,” and (2) “CPD’s criteria for participation in the candidate debates appear to be pre-
established, objective criteria as required by 11 C.F.R. §110.13(c), and not designed to result in
the selection of certain pre-chosen participants.” Id. at 15. The Report explained:

It should be noted that the CPD used a different set of candidate selection criteria
for the 1996 debates than it has proposed for the 2000 debates. However, the
CPD’s candidate selection criteria for 2000 appear to be even more objective than
the 1996 criteria. In 1996, the CPD’s candidate selection criteria were: (1)
evidence of national organization; (2) signs of national newsworthiness and
competitiveness; and (3) indicators of national enthusiasm or concern. With
respect to signs of national newsworthiness and competitiveness, the CPD listed
factors, such as the professional opinions of Washington bureau chiefs of major
newspapers, news magazines and broadcast networks; the opinions of
professional campaign managers and pollsters not employed by the candidates;
the opinions of representative political scientists specializing in electoral politics;
a comparison of the level of coverage on front pages of newspapers and exposure

! The bound Exhibits submitted herewith were originally submitted in connection with "
the CPD’s response in MUR 5414,
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on network telecasts; and published views of prominent political commentators.
The CPD’s candidate selection criteria for 2000, which consist of constitutional
eligibility, ballot access, and a level of electoral support of 15% of the national
electorate based upon the average of polls conducted by five major polling
organizations, appear to be relatively easier to determine which candidates will
qualify, and appear to be even more objective than the 1996 candidate selection
criteria. Given this, and the fact that the Commission did not find a problem with
the 1996 criteria, it appears that the CPD’s candidate selection criteria for
participation in the 2000 general election debates are in accordance with the
requirements of 11 C.F.R. § 110.13.

The FEC’s decision in MURs 4987 and 5004 finding no reason to believe a violation had
occurred was affirmed by both the United States District Court for the District of Columbia and
the United States Court of Appeals for the District of Columbia Circuit. See Buchanan v.
Federal Election Comm’n, 112 F. Supp. 2d 58, 2000 U.S. Dist. LEXIS 13448 (D.D.C. Sept. 14,
2000), aff’d, No. 00-5337 (D.C. Cir. Sept. 29, 2000), Natural Law Party of the United States of
America v. Federal Election Comm’n, Civ. Action No. 00CV02138 (D.D.C. Sept. 21, 2000),
aff’d, No. 00-5338 (D.C. Cir. Sept. 29, 2000).

The CPD announced in September 2003 the adoption of its nonpartisan candidate
selection criteria for 2004. Ex. 1, Brown Decl. at § 38. As noted, those criteria are the same as
those employed in 2000, which the FEC already has found to comply with the FEC’s applicable
regulations. Id. ) ‘

Fourth, in the previous MURs, the FEC has rejected a similar attack on the use of
electoral support, as measured by polling data, as a criterion for selection. In his Report in
MURs 4987 and 5004, the General Counsel stated.

The Commission noted [in MURs 4451 and 4473] that ‘the debate regulations
sought to give debate sponsors wide leeway in deciding what specific criteria to
use.” With respect to polling and electoral support, the Commission noted in
MURs 4451 and 4473 that it declined to preclude the use of polling or ‘other
assessments of a candidate’s chances of winning the nomination or election’ when
it promulgated 11.C.F.R § 110.13. Furthermore, the Commission stated that
questions can be raised regarding any candidate assessment criterion and ‘absent
specific evidence that a candidate assessment criterion was ‘fixed’ or arranged in
some manner so as to guarantee a preordained result, we are not prepared to look
behind and investigate every application of a candidate-assessment criterion.” Id at
9. Finally, in MURSs 4451 and 4473, the Commission referred to the Explanation
and Justification for 11 C.F.R. § 110.13 which states that reasonableness is
implied when using objective criteria. Id.
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Ex. 8 at pp. 15-16.

Fifth, as discussed in detail in paragraphs 12-35 of the Brown Declaration (Ex. 1)
and paragraphs 3-12 of the Ridings Declaration, Ex. 7, the CPD’s criteria most certainly
are reasonable and were not adopted to bring about a preordained result.

Sixth, in Buchanan v. FEC, supra, the United States District Court for the District
of Columbia rejected a challenge to the use of polling data as a criterion noting, “It is
difficult to understand why it would be unreasonable or subjective to consider the extent
of a candidate’s electoral support prior to the debate to determine whether the candidate
is viable enough to be included.” 112 F. Supp. at 75.

Seventh, Complainant in MUR 5530 states in highly conclusory terms that the
CPD’s approach to candidate selection is precluded by 42 U.S.C § 1971 and various
constitutional provisions. None of the cited provisions apply to the CPD, which is not a
state actor. See, Perot v. FEC, 97 F. 3d 553, 559 (D.C. Cir.); Crist v. Commission on
Presidential Debates, 262 F.3d 193, 194 (2d Cir. 2001). Moreover, of course, there is
nothing in any of the various provisions that Complainant cites that limits the ability of a
debate sponsor to rely on reasonable indicators of electoral support in determining to
whom to issue invitations to debate. See also Forbes v. Arkansas Educational Television
Commission, 523 U.S. 666, 681-83 (1998) (even a debate sponsor that is a state actor —
unlike the CPD — can, consistent with constitutional principles, select debate participants
based on reasonable assessments of candidate viability.)

* ok %

For the foregoing reasons, the CPD respectfully requests that the Complaint in
MUR 5530 be dismissed.

LKL:djp
Enclosure (bound exhibits from MUR 5414)

cc: Ms. Janet H. Brown
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DECLARATION OF JANET H. BROWN

I, Janet H. Brown, Executive Director of the Commission on Presidential Debates

("CPD"), give this declaration based on personal knowledge.

Background
1. I have been the Executive Director of the CPD since March 1987. Under the

supervision of the Board of Directors, I am primarily responsible for planning and
organizing the debates the CPD intends to sponsor in 2004, as I have been in 1988, 1992,
1996 and 2000.

2. Prior to serving as Executive Director of the CPD, I served on the staffs of
the late Ambassador Elliot Richardson and former U.S. Senator John Danforth.
Additionally, I have held appointments at the White House Domestic Council and the
Office of Management and Budget. I am a graduate of Williams College and have a
master's degree in public administration from Harvard University.

3. The CPD is a private, nonpartisan, not-for-profit corporation dedicated solely
to the sponsorship of general election presidential and vice presidential debates and related
voter education functions. The CPD was organized in February 1987, under the laws of the
District of Columbia, and has its sole office in the District of Columbia. CPD's Articles of
Incorporation identify its purpose as "to organize, manage, produce, publicize and support

debates for the candidates for President of United States . .." The CPD has been granted
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tax-exempt status by the Internal Revenue Service under §501(c)(3) of the Internal
Revenue Code. Consistent with its §501(c)(3) status, the CPD makes no assessment of the
merits of any candidate’s or party’s views, and does not advocate or oppose the election of
any candidate or party.

4. The CPD has sponsored presidential and vice presidential debates in 1988,
1992, 1996 and 2000. The CPD’s debates have been viewed by tens of millions of
Americans and have served a valuable voter education function. Prior to CPD's
sponsorship in 1988, televised presidential debates were produced in only four general
election years: by the networks in 1960, and by the non-profit League of Women Voters in
1976, 1980, and 1984. No televised presidential debates were held in the general elections
in 1964, 1968 or 1972.

5. The CPD receives no government funding; nor does it receive funds from
any political party. The CPD obtains the funds to produce its debates from the universities
and communities that host the debates, and it relies on corporate, foundation and private
donations to augment contributions from the debate hosts and to support the CPD’s
ongoing voter education activities. None of CPD’s donors has sought or had any input
whatsoever in the promulgation of CPD’s candidate selection criteria, in the selection of
debate participants, or in any other substantive aspect of the debates.

6. The CPD has an eleven-member, all volunteer Board of Directors ("CPD
Board"). The Co-Chairmen of the CPD Board, Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr.,
each are distinguished civic leaders with extensive records of public service. Mr. Fahrenkopf
has served as Co-Chairman of the Rivlin Commission, which investigated and reported on the
government of the District of Columbia, was a founder of the National Endowment for

Democracy, was a member of the ABA-sponsored judicial education center for federal and

2.
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state judges, and was the Chairman of the American Bar Association’s Coalition for Justice, a
group coordinating the ABA’s initiative to improve the American system of justice. Mr.
Fahrenkopf also serves on the Board of Trustees of the E. L. Wiegand Foundation and is a
member of the Greater Washington Board of Trade, the Economic Club of Washington and
the Federal City Council. Mr. Kirk has served as the Co-Chairman of the National
Student/Parent Mock Election and on numerous civic and corporate boards. Mr. Kirk
currently is the Chairman of the Board of Directors of the John F. Kennedy Library
Foundation and is Of Counsel to the law firm of Sullivan & Worcester, LLP of Boston,
Massachusetts.

7. The remaining current members of the CPD Board are:

Howard G. Buffett, Chairman of the Howard G. Buffet Foundation.

John C. Danforth, Lawyer and Partner, Bryan Cave LLP; Retired U.S. Senator from
Missouri.

The Honorable Jennifer Dunn, Member of the U.S. House of Representatives from
Washington.

Antonia Hernandez, CEO, California Community Foundation.
Caroline Kennedy, Author.

Newton Minow, Lawyer, Sidley Austin, Brown & Wood, LLP; former Chairman of
the Federal Communications Commission.

Dorothy Ridings, President and CEO of the Council on Foundations; former
President, League of Women Voters.

H. Patrick Swygert, President, Howard University
Alan Simpson, Retired Senator from Wyoming.

8. Former Presidents Gerald Ford, Jimmy Carter, Ronald Reagan and Bill

Clinton serve as Honorary Co-Chairmen of CPD.
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History of the Commission on Presidential Debates

9. CPD was organized in response to the recommendations of two separate
studies on presidential elections and debates: (1) the April 1986 Final Report of the
Commission on National Elections, entitled Electing the President: A Program for Reform,
a nine-month study of presidential elections by a distinguished group of news executives,
elected officials, business people, political consultants, and lawyers conducted under the
auspices of the Georgetown University Center for Strategic and International Studies, and
(2) the Theodore H. White Conference on Presidential Debates held in March 1986 at the
Harvard Institute of Politics and chaired by Newton Minow, former chairman of the
Federal Communications Commission.

10.  Both of those studies underscored the importance presidential debates had
assumed in American electoral politics. Rather than permit the existence of debates to turn
on the vagaries of each election, the studies recommended that the debates be
"institutionalized." More specifically, both studies recommended that the two major
political parties create a mechanism designed to ensure, to the greatest extent possible, that
debates become a permanent and integral part of the presidential election process.

11.  Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., then-chairmen of the
Republican National Committee (“RNC”) and Democratic National Committee (“DNC™)
respectively, responded by initiating CPD as a not-for-profit corporation separate and apart
from their party organizations. While Messrs. Kirk and Fahrenkopf served as the chairs of
the major national party committees at the time CPD was formed, they no longer do so.
Indeed, since Mr. Fahrenkopf stepped down as RNC chair, in 1989, there have been eight
subsequent RNC chairmen; none has held any position with the CPD. Sirﬁilarly, since

M. Kirk stepped down as chairman of the DNC, there have been ten subsequent chairman;
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none has held any position with the CPD. No CPD Board member is an officer of the
Democratic or Republican National Committee. Although some CPD Board members, like
the majority of this country’s civic leaders, identify with the Republican or Democratic
Party, that certainly is not the case with every Board member. For example, I am not
aware of what party, if any, Board members Dorothy Ridings or Howard Buffett would
identify with if asked.

1988: The CPD Successfully Launches Its First Debates

12.  On July 7, 1987, over one year prior to the sponsorship of the CPD’s first
debates, CPD formed an advisory panel of distinguished Americans, including individuals
not affiliated with any party, in order to provide guidance to CPD with respect to several
areas, including non-major party candidate participation in CPD-sponsored debates. From
virtually the beginning of CPD's operations, CPD's Board recognized that, although the
leading contenders for the offices of President and Vice President of the United States
historically have come from the major parties, CPD's educational mission would be
furthered by developing criteria by which to identify any non-major party candidate who,
in a particular election year, was a leading candidate for the office of President or Vice
President of the United States, and to whom an invitation should be extended to participate
in one or more CPD-sponsored debate.

13.  The individuals serving on that advisory panel (and their then-current
principal affiliation) included:

Charles Benton, Chairman, Public Media Inc.;

Ambassador Holland Coors, 1987 Year of the Americas;

Marian Wright Edelman, President, Children's Defense Fund;

Mary Hatwood Futrell, President, National Education Association;

Carla A. Hills, Partner, Weil, Gotshall & Manges;
-5.
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Barbara Jordan, Professor, LBJ School of Public Affairs, University of Texas;
Melvin Laird, Senior Counselor, Readers’ Digest;

Ambassador Carol Laise;

William Leonard, former President, CBS News;

Kate Rand Lloyd, Managing Editor, Working Woman Magazine;

Newton Minow, Partner, Sidley & Austin;

Richard Neustadt, Professor, Kennedy School of Government, Harvard University;
Ed Ney, Vice Chairman, Paine Webber Inc.;

Paul H. O'Neill, Chairman and Chief Executive Officer, Aluminum Company of
America;

Nelson W. Polsby, Professor, University of California at Berkeley;

Jody Powell, Chairman and Chief Executive Officer, Ogilvy & Mather Public
Affairs; -

Murray Rossant, Director, Twentieth Century Fund;

Jill Ruckelshaus, director of various non-profit entities;

Lawrence Spivak, former Producer and Moderator, "Meet the Press";

Robert Strauss, Partner, Akin, Gump, Strauss, Hauer & Feld;

Richard Thornburgh, Director, Institute of Politics, Harvard University;

Marietta Tree, Chairman, Citizen's Committee for New York City;

Anne Wexler, Chairman, Wexler, Reynolds, Harrison & Schule; and

Mrs. Jim Wright.

14.  The advisory panel convened in Washington on October 1, 1987 to discuss
the issues of its mandate, including the candidate selection criteria, after which the CPD
Board appointed a subcommittee of the advisory panel, headed by the now-late Professor
Richard Neustadt of the Kennedy School of Government, Harvard University, to draw on
the deliberations and develop nonpartisan criteria for the identification of appropriate third-

party candidates to participate in CPD sponsored debates.
-6-
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15. On November 20, 1987, Professor Neustadt's subcommittee recommended to
the CPD Board the adoption of specific nonpartisan candidate selection criteria intended to
identify those candidates other than the nominees of the major parties with a realistic
chance of becoming President or Vice President of the United States. The Neustadt
subcommittee reported that the adoption and application of such criteria would help ensure
that the primary educational purpose of the CPD -- to ensure that future Presidents and
Vice Presidents of the United States are elected‘after the voters have had an opportunity to
hear them debate their principal rivals -- would be fulﬁllgd.

16. While the 1987 candidate selection criteria themselves were quite detailed,
they included a review of three types of factors: (1) evidence of national organization;

(2) signs of national newsworthiness and competitiveness, and (3) indicators qf_ 1_12_1tioqal_-
public enthusiasm or concern, to determine whether a candidate had a realistic chance of
election.

17.  On February 4, 1988, the CPD Board unanimously adopted the selectior}
criteria proposed by Professor Neustadt's subcommittee. The sole objective of the criteria
adopted by the CPD in 1988 was to structure the CPD debates so as to further the
nonpartisan educational purpose of those debates, while at the same time complying fully
with applicable law. An Advisory Committee to the CPD Board, chaired by Professor
Neustadt, was created for the purpose of applying the 1988 candidate selection criteria to
the facts and circumstances of the 1988 campaign.

18.  Professor Neustadt’s Advisory Committee met in advance of the debates and
carefully applied the candidate selection criteria to the facts and circumstances of the 1988
campaign. The Advisory Committee unanimously concluded that no non-major party

candidate satisfied the criteria and, accordingly, the Advisory Committee recommended to

-7-



o 5 O . il

—— s — - — P

é ®

the CPD Board that no non-major party candidate be extended an invitation to participate
in the CPD’s 1988 debates. The CPD Board of Directors, after carefully considering the
Advisory Committee’s recommendation, the criteria and the facts and circumstances of the
1988 campaign, voted unanimously to accept the Advisory Committee’s recommendation.
Thereafter, the CPD successfully produced three presidential debates between

Vice President Bush and Governor Dukakis and one vice presidential debate between
Senator Bentsen and Senator Quayle.

1992: The CPD’s Debates Include Three Candidates
19.  Onor about January 16, 1992, the CPD Board requested that the Advisory

Committee, again chaired by Professor Neustadt, assist the CPD in promulgating
nonpartisan candidate selection criteria in connection with the 1992 election. Pursuant to
the Advisory Committee's recommendation, the CPD Board adopted substantially the same
selection criteria used in 1988, with minor technical changes.

20. The 1992 Advisory Committee, consisting of Professor Neustadt; Professor
Diana Carlin of the University of Kansas; Dorothy Ridings, Publisher and President of the
Bradenton Herald and former President of the League of Women Voters; Kenneth
Thompson, Director of the Miller Center, University of Virgini_a; and Eddie Williams,
President, Joint Center for Political and Economic Studies, met on September 9, 1992 to
apply the candidate selection criteria to the 100-plus declared presidential candidates
seeking election in 1992. At that time, it was the unanimous conclusion of the 1992
Advisory Committee that no non-major party candidate then seeking election had a
realistic chance in 1992 of becoming the next President of the United States. Ross Perot,
who had withdrawn from the race in July 1992, was not a candidate for President at the

time of this determination.
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21.  On October 5, 1992, the Advisory Committee reconvened at the request of
the CPD Board to update its application of the 1992 criteria to include subsequent
developments, including Ross Perot's October 1, 1992 reentry into the campaign. The
Advisory Committee concluded that Mr. Perot satisfied the selection criteria, and based on
that recommendation, the CPD Board extended invitations to Mr. Perot and his running
mate, Admiral James B. Stockdale, to participate in its first two 1992 debates. When it
became clear that the debate schedule -- four debates in eight days -- would prevent any
meaningful reapplication of the selection criteria, the CPD extended its original
recommendation that the Perot/Stockdale campaign participate in two debates to all four
debates. See October 6 and 7, 1992 letters (attached at Tab A). Thereafter, the CPD
produced three presidential debates involving President Bush, Governor Clint_or_l_, _and .
Mr. Perot, and one vice presidential debate between Vice President Quayle, Senator Gore,
and Admiral Stockdale.

22. When the Advisory Committee applied the 1992 criteria to Mr. Perot, it-
faced the unprecedented situation in which a candidate, whose standing in the polls had
been approximately 40%, had withdrawn from the race, but then rejoined the campaign
shortly before the debates, with unlimited funds to spend on television campaigning. The
Advisory Committee found that it was unable to predict the consequences of that
combination, but agreed that Mr. Perot had a chance of election if he did well enough that
no candidate received a majority of electoral votes and the election was determined by the
United States House of Representatives. Although the Advisory Committee viewed
Mr. Perot’s prospect of election as unlikely, it concluded that the possibility was not
unrealistic, and that Mr. Perot therefore met the CPD’s 1992 criteria for debate

participation. See September 17, 1996 letter (attached at Tab B).
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23. National polls available at the time the CPD made its decision with respect to
Ross Perot’s participation in 1992 varied significantly, perhaps due to the unprecedented
events surrounding Mr. Perot’s withdrawal and reentry into the presidential race very
shortly before the debates commenced. Polling data made available to the Advisory
Committee at the time it made its recommendation to invite Mr. Perot reported national
support for Mr. Perot ranging from 9 percent to 20 percent.

1996: The CPD’s Criteria are Upheld as Objective and Nonpartisan

24,  After evaluation of the prior debates and careful consideration of how best to
achieve its educational mission, on September 19, 1995, the CPD Board adopted the same
selection criteria, with minor changes, for use in the 1996 debates, and appointed a 1996
Advisory Committee consisting of the same members as the 1992 committee. _

25.  On September 16, 1996, the Advisory Committee met to apply the candidate
selection criteria to the more than 130 declared non-major party presidential candidates
seeking election in 1996. Although the 1996 candidate selection criteria did not expressly
require it to do so, the 1996 Advisory Committee independently applied the criteria to the
Democratic and Republican party nominees. In light of its findings, the Advisory
Committee recommended to the CPD's Board that only President Clinton and Senator Dole
be invited to participate in the CPD's 1996 presidential debate, and that only Vice President
Gore and Congressman Kemp be invited to participate in the CPD's 1996 vice presidential
debate. The CPD Board unanimously accepted the 1996 Advisory Committee's
recommendation.

26. In aletter from Professor Neustadt, the Advisory Committee explained that
after careful consideration of the circumstances in the 1996 campaign, it found that neither

Mr. Perot nor any other non-major party candidate had a realistic chance of being elected

-10-
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president that year. With respect to Mr. Perot, the Advisory Committee emphasized that
the circumstances of the 1996 campaign differed from the unprecedented circumstances of
1992 — which included the fact that at a point before his withdrawal from the race in 1992,
Mr. Perot had registered support at a level of 40% in the polls and that, in 1996 unlike
1992, Mr. Perot’s funding was limited by his acceptance of a federal subsidy. See
September 17, 1996 letter, Tab B.
27.  In October 1996, the CPD sponsored two presidential debates between

President Clinton and Senator Dole and one vice-presidential debate between their running

mates.

2000: The CPD Adopts More Streamlined Criteria

28.  After each election cycle, the CPD has examined a wide range of issues
relating to the debates. These reviews have considered format, timing and other issues,
including the candidate selection process. The review the CPD conducts after each election
is part of the CPD’s ongoing effort to enhance the contribution the debates make to the
process by which Americans select their next President. After very careful study and
deliberation, the CPD adopted more streamlined criteria in January 2000 for use in the 2000
general election debates. In summary, the CPD Nonpartisan Candidate Selection Criteria
for 2000 General Election Debate Participation (the “2000 Criteria™) were as follows:

(1) constitutional eligibility; (2) appearance on a sufficient number of state ballots to
achieve an Electoral College majority; and (3) a level of support of at least fifteen percent of
the national electorate as determined by five selected national public opinion polling
organizations, using the average of those organizations’ most recent publicly-reported

results at the time of the determination. See 2000 Criteria (attached at Tab C).

-11-
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29.  The CPD adopted its candidate selection for 2000 in the belief that the
streamlined criteria would enhance the debates and the process by which Americans select
the President. The approach adopted in 2000 is faithful to the long-stated goal of the CPD’s
debates -- to allow the electorate to cast their ballots after having had an opportunity to
sharpen their views of the leading candidates. The approach also has the virtue of clarity
and predictability, which the CPD believed would further enhance the public’s confidence
in the debate process.

30.  The CPD’s 2000 Criteria were not adopted with any partisan (or bipartisan)
purpose. They were not adopted with the intent to keep any party or candidate from
participating in the CPD’s debates or to bring about a preordained result. Rather, the 2000
Criteria were adopted to further the legitimate voter education purposes for Wh_ic_h _the CPD
sponsors debates.

31.  The CPD’s selection of fifteen percent as the requisite level of support was
preceded by careful study and reflects a number of considerations. It was the CPD’s
considered judgment that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading
candidates with the highest levels of public support would refuse to participate.

32.  Prior to adopting the 2000 Criteria, the CPD conducted its own analysis of
the results of presidential elections over the modern era and concluded that a level of
fifteen percent support of the national electorate is achievable by a significant third party or
independent candidate. Furthermore, fifteen percent was the figure used inthe League of

Women Voters’ 1980 selection criteria, which resulted in the inclusion of independent
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candidate John Anderson in one of the League’s debates. In making this determination, the
CPD considered, in particular, the popular support achieved by George Wallace in 1968
(Mr. Wallace had achieved a level of support as high as 20% in pre-election polls from
September 1968); by John Anderson in 1980 (Mr. Anderson’s support in various polls
reached fifteen percent when the League of Women Voters invited him to participate in one
of its debates); and by Ross Perot in 1992 (Mr. Perot’s standing in 1992 polls at one time
was close to 40% ancri exceeded that of the major party candidates, and he ultimately
received 18.7% of the popular vote). |

33. The CPD considered, but rejected, alternate standards, including the
possibility of using eligibility for public funding of general election campaigns, rather than
polling data, as a criterion for debate participation. That criterion is itself both p_o_t_er_ltia}l_y
overinclusive and underinclusive. Eligibility for general election funding is determined
based on performance in the prior presidential general election. The CPD realized that
such an approach would be underinclusive to the extent that it would automatically
preclude participation by a prominent newcomer (such as Ross Perot in 1992), but also
would be overinclusive to the extent it would mandate an invitation to the nominee of a
party that performed well in a prior election, but who did not enjoy significant national
public support in the current election. In addition, while the United States Congress
determined that five percent was a sufficient level of support for purposes of determining
eligibility for federal funding as a “minor” party (at a level that is substantially lower than
that received by the “major” parties), as noted, a debate host hoping to present the public
with a debate among the leading candidates (none of whom are required to debate) must

necessarily take into account a different set of considerations.

-13.
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34. In 2000, the CPD retained Dr. Frank Newport, the Editor-in-Chief of the
Gallup Poll, as a consultant to advise the CPD in connection with the implementation of
the 2000 Criteria. Dr. Newport is a well-respected expert in the areas of polling
methodology and statistics.

35. The CPD adopted the 2000 Criteria for the sole purpose of furthering its
educational mission. On their face, the criteria are pre-established and objective within the
meaning of the FEC’s debate regulations. The CPD, as a non-profit, nonpartisan debate
sponsor, is entitled to select its own objective criteria and nothing about its decision to use
the 2000 Criteria, including its fifteen percent standard, is contrary to the guidelines the
FEC has provided to debate sponsors.

36. In 2000, the CPD sponsored presidential debates held in Boston on
October 3, 2000, in Winston-Salem, North Carolina on October 11, and in St. Louis on
October 17, and a single vice presidential debate in Danville, Kentucky on October 5,
2000. Eligibility to participate in the debates was determined by the CPD Board, with_the
assistance of Dr. Frank Newport of Gallup, based solely on the application of the CPD’s
published Nonpartisan Candidate Selection Criteria for 2000 General Election Debate
Participation. Those determinations were made at CPD Board meetings conducted on
September 26, October 8 and October 14, 2000.

37. The CPD’s debates in 2000 were viewed by millions and lauded as
“illuminating,” of “enormous help” to voters, and “lively and informative.” A few

examples of contemporaneous favorable editorials on the debates are attached at Tab D.

2004: The CPD Plans for General Election Debates

38. The CPD is well along in its planning for the debates it plans to host in

connection with the 2004 general election campaign. As it has done in connection with
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previous election cycles, after the 2000 debates, the CPD Board examined its approach to
candidate selection. After careful study and deliberation, the CPD determined that the
criteria it had employed in connection with the 2000 debates had served well the voter
education purposes for which the CPD sponsors debates. Accordingly, on September 24,
2003, the CPD announced its Nonpartisan Candidate Selection Criterion for 2004 General
Election Debate Participation. Those criteria are the same as those used in 2000 and are
attached hereto at Tab E. Once again, Dr. Frank Newport, Editor-in-Chief of the Gallup
Poll, will serve as a consultant to the CPD in connection with the application of the criteria.

39. On November 6, 2003, the CPD announced the following schedule and sites
for the 2004 debates: first presidential debate on September 30, 2004 at the University of
Miami in Coral Gables, Florida; vice presidential debate on October 5, 2004 at _C_gsg
Western Reserve University in Cleveland, Ohio; second presidential debate on October 8,
2004 at Washington University in St. Louis, Missouri; and third presidential debate on
October 13, 2004 at Arizona State University in Tempe, Arizona. The CPD anticipate_s
making further announcements concerning its planned debates over the coming months.

40. I am aware that the complainants in MUR 5414 cite statements attributed to a
variety of individuals associated with various campaigns over the years intended to support
the assertion that the major party nominees in prior election cycles have had substantial
input into, or even controlled, the CPD’s candidate selection decisions. This is completely
untrue. The CPD’s candidate selection decisions have been made in 1988, 1992, 1996 and
2000 based on a good faith application of the CPD’s published candidate selection criteria,
as described earlier in this Declaration. In 1988, 1992 and 1996, the CPD’s decisions
regarding which candidates to invite to its debates were made by the CPD’s Board. In each

instance, the CPD Board unanimously adopted the recommendations of the independent
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Advisory Committees charged with the task of applying the CPD’s pre-established,
objective criteria. At no time did any campaign or the representative of any campaign have
a role in the Advisory Committee’s or the CPD Board’s decision-making process. In 2000,
the decisions were made by the CPD Board based on a straightforward application of the
wholly-transparent criteria adopted for 2000.

41. Ialso am aware that the complainant in MUR 5414 has made certain
allegations based on the fact that the major party nominees have negotiated memoranda of
understanding or agreement in connection with the debates sponsored by the CPD.
Complainant errs in stating or suggesting that this is a practice that began in 1988 with the
CPD'’s sponsorship. Based on my study of previous presidential debates, such agreements are
the norm. In any event, the agreements cited by the Complainant have lsrgely_a_dqp?ed the_ _
CPD’s previously-stated plans with respect to the number, place, dates and format for the
debates. The agreements also address a variety of production details that have no bearing on
the educational value or mission of the debates. Even as to those details, the CPD’s
production team has exercised its independent judgment when actually producing the debates
to ensure a high quality broadcast. Any understandings or agreements between the major
party nominees have not been the basis for decisions by the CPD concerning candidate'
eligibility to participate in the CPD’s debates; those decisions, as stated previously, have been
based on a good faith application of the CPD’s published nonpartisan candidate selection
criteria.

42.  Attached hereto at Tab F is what I understand to be a true and complete copy of
the executed Memorandum of Understanding in 2000 between the Gore and Bush campaigns.
That document expressly states that the question of candidate participation was to be

determined on the basis of the CPD’s published Nonpartisan Candidate Selection Criteria for

-16.-



s

U

< e

2000. Attached at Tab G are CPD press releases documenting CPD’s various announcements
made during the twenty-four months leading up to the 2000 debates concerning its planning
and proposals for the debates. As those press relea;ses demonstrate, the dates, number, formats
and locations for the 2000 debates ultimately agreed on by the major party nominees in their
bilateral agreement attached at Tab F are as the CPD had earlier proposed.

43. In addition to sponsorship of the 1988, 1992, 1996 and 2000 debates and its
planned sponsorship of the 2004 debates, the CPD has engaged in a number of other
related voter education activities, each intended in a nonpartisan manner to enhance the
educational value of the debates themselves. In 1988, the CPD, in conjunction with the
Library of Congress and the Smithsonian Institution, prepared and distributed illustrated
brochures on the history and role of political debates. In 1990, the CPD spo_ns_qr_e.d a
symposium on debate format attended by academic experts, journalists, political scientists
and public policy observers. Also in 1990, the CPD in Partnership with the National
Association of Broadcasters produced a videotape and brochure giving guidance to
schools, media organizations and civic groups on how to sponsor debates. In 1992, the
CPD produced a viewers’ guide to debates in cooperation with the Speech Communication
Association. In connection with the 1996 Debates, the CPD sponsored DebateWatch ‘96,
in which over 130 organizations (including numerous cities and town, high schools,
presidential libraries, civic associations, universities and chambers of commerce)
participated by hosting forums in which citizens viewed the debates together and had the
opportunity to discuss the debates afterwards with other viewers and listeners. In 2000, the
CPD’s voter education projects reached millions of Americans, primarily through an
aggressive Internet effort. More than 6 million people visited the CPD’s website,

www.debates.org for: online surveys (completed by 44,500 citizens); issue forums on

-17.-



@S Ol 1 wES S o

— — —— = ——

'

® e

election topics; an online debate history; educational resources for teachers and civic
leaders; and services for non-English speakers including education materials in Spanish
and debate transcripts in six foreign languages. In addition to online outreach, the CPD
also conducted the DebateWatch program, through which citizens gathered in communities
nationwide to watch the debates, discuss them, and share feedback with the CPD. The
CPD partnered with over 200 organizations, schools, and technology companies in order to
complete these tasks. In 2000, the CPD also produced a two-hour PBS special, Debating
our Destiny,” in conjunction with McNeil/Lehrer Productions. For 2004, the CPD plans to
expand the scope of DebateWatch through online outreach and collaborations with civic
groups nationwide. By partnering with voter education organizations including the
Smithsonian Institution, AARP, Congressional Black Caucus Institute, Lifet_in_;et
Television, and KidsVoting USA, the CPD is reaching out to citizens both here and those
posted overseas to maximize the educational value of the debates. In addition, the CPD
hopes to conduct a series of youth debates using the sets from past presidential debates.
* * * -
I declare under penalty of perjury that the foregoing is true and correct. Executed

this gi day of March, 2004.

JANET HABROWN
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PRESIDENTIAL DEBATUS o1 Mhincuruh it NW - Sulte 11U Sath Weshingtun DC 10009 - (2021 $72.1020

October 6, 1992

e wn o o

YIA FAGSINILE

Mr. Robert M. Teatar
Canpaign Chaizrman
Bush/Quayls ‘92

1030 15th Street, N.W.
Washingten, D.C. 20005

Mr. Nickay Xantor

National Campaign Chalr

Cclinton/Gere ‘92

National Campaign Headquarters

Poat Offics Box 6185 T
Little Rock, Arkansas 72203 .

Gantlemen:

T™he Board of Dirsctors of the Commission on Presidential
Debates votad today to accept your invitation to s or dsbatas
batveen the leading candidates for President and Vice President
of tha United States on October 11, 13, 18, and 19, 1993. The
Conmission’s decision is based on {ts conclusion that the
Mamorandum of Undarstanding (the "Memorandum") exscuted by your
rsspective canpalgna, a copy of vhich has been provided to us,
appears to envision debatas that ceaport vwith and further the
Commission’s nonpartisan, esducational missien.

The Comnission’s accaptance is subjact to the following
cenditions and understandings: .

() The Commission’s sponsorship is expressly contingent
upon the ongoing validity of the conclusion that the
debates envisioned by the Memorandum will comport with
the Comaission’s nonpartisan sducaticnal aission;

(2) The Commission has detarmined, pursuant to ths
reconmandation of its nonpartisan advisory committee on
candidate selection, that H. Roas Perot and Adm. Janes
Stockdale should be invited to participate in the
October 1l and 13, 1992 debates, rsspectively. The
Commission will make its candidate participation
detarmination regarding the Octobar 15 and 19 debates
after the initial dedates. The Comnission undarstands

Co-shrawmive Mneresr Cohannen Swesien

Fronk | Rawenkapl, Carald R fud .

Forrmezr Regwbican Nawny €. anae an € Sulver Oaved Netcress

Naciang) Cammrtes Chairman Parnke J1arriman Ray O

Peul G MR Ir. Daecwrive Lirecrer vornen £ wdun 2 Represemuling t/Wa Vurannech Do
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Mr. Robart M. Teeter
Mr. Mickay Kantor

October 6,

Pags 2

(-1 —H

(3)

(4)

1992

that, if it subsequently detarmines not to invite
Mr. Perot to additicnal debates under its sponsorship,
you sach reserve the right to seex an alternative

sponsor for thasa dabates)

The Commission understands that Mr. Perct finds the
tarms of the Memcrandum to be acceaptable; and

™e Commission has undertaksn to provide an oppertunity
for the University of Richmond community to participats
in the Octobar 13 debats. The Commnission’s acceptancs .
is subject te the understanding that suitable .
arrangamants vill be mads for a modest aumber of
reprasentatives of the University of Richmond to attend
the debats in Richmond. The Comaisaion, working wvith
University officials, will take all reascnabla measures
to attanmpt to ansure that the attendees do nat

intearfere with tha dabate.

Please advise us at your earlisst opportunity if thases
conditions are acceptable to you.

N\
Yours sincersly,

COMMIESION ON PRESIDENTIAL DEBATES

Sl fd

Paul G. Klrk, J.
Co-Chairman

- DwW

Frank J. Pahrankopf, Jr.
Co-Chalizman

R. Clayteon Mulford, Esq. (via facsimile)
Bobby Burchfield, Esg. (via facsimila)
Tom Danilen, Esq. (via facsimile)
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Octoher 7, 1992

YIA _FACHINILE

Mzr. Robert M. Teester
Canpaign Chairman
Bush/Quayle '92

1030 18th Btreet, N. W,
Washington, q.c. 20003

N, Migkey Kantor

Mational Campaign Chair
Clinton/Gore ‘92

National Campaign Headguarters
P.0,. Box 6195

Little Rock, AX 72203

Gentlasmen:

The Board of Diractors of the Commission on .
Presidential Debates convensd a special meeting todey to review
changad circumstances since our letter te you of Ostober §,
1992. Pazagraph (2) of the sforamentioned letter of October §
{3 hezeby amended by the Commigsion to provide as folleows!

(3) The Commission has dstermined that K. Ross Paerot
should De invited to participste in the Ostobe:
11, 19, 3nd 19 presidential dedatss snd that
Admizal James 8tcckdale should be invited to
pacticipate in the Octobar 13 vice presidentisl

debate.
it Aaiomaen Wonorery Covhawrmen Ditectors
Mk | banhwl W Carsid R Furd
Loyane Ripubiom ey Cater lnen C Culvew Duvid Nercross
Nl ind § cmmiilow Chainmen Parmcla Man 1nau Kay O
s s Kk 0 Croverve Direcror Yoo € kol b Reptendntotive Rurtnr i Vinam-uste wlros
hywany It {acet M Brean Rechared Mo * Cavernos Pete Wiben

Nl wyl . M 90 c.\ulﬂs'm
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Mz. Robert M. Teeta:
Mr. Mickey Kantor
Octobez 6, 1992

Page 2

Ia all other respects, our letter of October 6, 1992
stands s submitted. If we do not hear from you to the
contrary by 4:00 p.m, today., we will assums you ure in full
sgreament and ve will proceed accordingly.

Yours linéotoly.

ce:1 R, Clayton Mulford, Bq. (via facsimile)
Bobby Burchfield, EZsq. (vias facsimile)
Tom Donilon, £8q. (via facsimile)
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JOHN F. KENNEDY SCHOOL OF COVERNMENT
Camannce, Massacasnerrs 02138

Richard E. Neustadt

Dougles Dilloa Professcr Tel: (617) 495-1196
of Guverament, Emeritus Fax: (617) 495.1572

September 17, 1996

Mr. Paul G. Kirk, Jr.

Mr. Frank J. Fahreakopf, Jr.
Commission on Presiaential Debates
601 13th Street, N.W.

Washington, D.C. 20905

Dear Chairman Kirk end Chairman Fahrenkopfs

\

The Advisory Commirtec has been asked to review the electoral prospects of minor party candidates
in light of the latest available data on the Commission's criteria, and then to judge, by the
Commission's standard for admission to its debates, whether each candidate does or does not have a
realistic chance of becoming President of the United States next January 20. The chance need not be
overwhelming but must be more than thooretical. An affirmative answer to that question ‘is the ouly
basis, under long-estatlished policy, for the Commissian to javite him or her to the debates it

sponsors. That single standard (“reslistic chance") is for the Commission to apply. This Committes
merely offers its advisory judgment.

The electoral principle-behind the Commission’s single standard is, as we understand it, that this
Fall’s debates, coming: at the end of a ycar-long nomination and election process, should help the
voters face the actual choice before them, and therefore ought to be as realistic as possible. Since
1987, you, the Commi:sioners, have stressed, rightly in our view, that your debates should be
confined to the presidential and vice presidential candidates who will be swom in nuxt January, along
with their principal rivals.

"Realistic chance” js m=ant t focus atteation on ﬂ}a: rél choice.

We began with Mr. Rass Perot, now of thc Reform Party. We have reviewed the duta your staff has
assembled for us, suppiemented by telephanic inquiries of our own to political scientists and political
journalists across the country. We have concluded that, at this stage of the campaign, Mr. Perot has
no realistic chance eith'r of popular election in November or of subsequent election by the House of
Representatives, in the svent no candidate obtains an Electoral College majority. None of the expert
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Chairman Kirk and Chairman Fahrenkopf
September 17, 1956
Page 2

abservers we have consulted thinks otherwise. Same point w0 possibilities of extracrdinary events
later in the campaign, but grant that those possibilities do not change the likelihoods as of today.

Four years ago, we confronted an unprecedented condition whea Mr. Perot rejoined the campaign in
October. We were mindful that the preceding Spring, before his withdrawal, he had registered
approximately 40 percent in the polls, and that wpon rejoining the campaign, be could spend
unlimited funds on television campaigning. Unable to predict the consequenices of this combination,
we agreed that he must be presumed to bave a remote chance of election, should be do well enough
so that no one else won a majority of electoral votes. His chances in the House of Representarives
we found incalculsble. So, we concluded that his prospest of election was unlikely but not
unrealistic.

With the lm@smdtbmmmdmmmgnbdmumdﬁmgmmm'
fmdmghmnndbyhumepmeofaﬁdudmhndy weneemnnﬂzmmnﬂ:epm
time. Nor do any of the academic or journalistic individuals we have consulted.

Mowngmmmeo:hzmmmdﬂmmﬁndmmmthudmdlmeofbang
elected President this year. Appbmghmzmdudndmwmm“dunyumm
Perot, our response is again "no” in each case. The observers we have consulted take the szme view.
Three of the minor party candidates, in addition to Mr. Perot, do have a theoretical chance of
"ection in November, by virtue of placement on the ballots of enough states to0 produce gn Electoral
<ollege majority. We do not, however, sce their election as a realistic possibility.

Therefore, the Advisory Committee unamimously cancludes at this time that only President Clinton
and Senator Dole qualify for admission to CPD's debates. -We stand ready to recopvene should
present circumstances change,

Sincerely yours, -
Richard E. Neustadt
For the Advisory Committee on Candidate Selection

Richard E. Neustadt, Chairman
DmPrcmmeCtﬂm
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PRESIDENTIAL DEBATES
1200 New Humpshire Avenue N W o Sqee 445 ¢ Woshineron, 1Y 20036 @ (202) ST2-1020 o Fan (2021 783 3923
Embargoed for release until Contact: John Scardino (202) 737 7733
10:00 a.m. EST, Media Director, or
Thursday, January 6, 2000 Janet Brown (202) 872 1020

Executive Director

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
attached document. “The approach we announce today is both clear and predictable,” Kirk and
Fahrenkopf said.

The CPD co-chairmen also announced four dates and sites for the 2000 debates:

o First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA

e Vice presidential debate: Thursday, October 5, Centre College, Danville, KY .

e Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC

o Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO
Madison, WI and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch '96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will collaborate with the Freedom Channel in its work.

(more)
Cu-chatirmen Honorary Co-chairmen Duirectors
Frank ] Fahrenbopt, Jr Genild R Ford Chittord L Alexander, Jr Antonia Hemande:
Paul G Kiek Jr Jim Carrer Howard G Butfett Caroline Kennedy
Ronald Rewgan Senator Paul Coverdell Newton N Minow
Execuuve Divector John C Danforth Dorothy Ridings

Jinet H Brown Representatis ¢ Jennifer Dunn
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COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD") is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commussion that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral .
support. All three criteria must be satisfied before a candidate will be invited to debate.

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section ! of the Constitution. The requirements are satisfied if the candidate:

(more)
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a. i1s at least 35 years of age;

b. 1s a Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and

c. 1s otherwise eligible under the Constitution.

2. EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3. INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (fifteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those orgamzauons most recent
publicly-reported results at the time of the determination. - - -

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled
debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will
be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Adopted: January S, 2000
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opyright 2000 The Baltimore Sun Company
THE BALTIMORE SUN

October 18, 2000, Wednesday ,FINAL
SECTION: EDITORIAL ,24A
LENGTH: 327 words

HEADLINE: Voters win as debates surpass expectations ]
Contrasts: Presidential encounters showed us very different personalities and programs.

BODY:
SAY WHAT YOU will about substance and style, there's more than a dime's worth of difference
between Republican George W. Bush and Democrat Al Gore.

The presidential debates, which concluded last night in a format that brought real people into the
conversation, were illuminating despite a governing caution that throttled more probing exchanges.

Clearly, though, each of the major candidates would do different things with the budget surplus,
Social Security and taxes. They see the handling of a Medicare prescription drug benefit quite
differently, and they are poles apart on social issues.

In each area, voters should have a clear picture and solid basis for deciding which ideas they prefer.
These differences, which both tried to accentuate again last night, include the way each man handled
himself: self<confidence, grasp of issues, humor and leadership potential.

Facts and figures are one thing. But which of the two would you want handling the economy that will
affect your job and family?

Maybe you didn't like Al Gore's lugubrious voice or his sometimes haughty way of speaking or his
famous sighs. Maybe you don't want to be led by someone who seems to think he's smarter than you
are and wants you to know it.

Maybe Mr. Bush offended you with his flippant and gratuitous observation that Al Gore employed

"fuzzy math" and probably invented the calculator. Maybe you thought his handlers fed him those

E::s. ll:[daybe you thought the Texas governor was distracting us from a real look at the depth of his
wledge.

Dlg ?you see class warfare in Mr. Gore's assertions that much of the Bush tax cut would go to the
rich?

Did you think Mr. Bush seemed a little too happy about Texas executing people?

are a bit different now that this series of debates provided voters an opportunity for instructive side-

The answers will differ depending upon whom you ask. It seems very likely, though, that the answers
by-side comparisons.
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View Related Topics
October 18, 2000 Wednesday FIRST EDITION
SECTION: EDITORIAL; Pg. 034
LENGTH: 378 words
HEADLINE: Editorial; Why watch debates: Clues to candidates

BODY:
At the point of the final debate of the presidential campaign, George W. Bush held a slight lead in
the latest polls, apparently because people saw him as a better leader and more trustworthy.

Vice President Al Gore was favored on issues like the economy, Social Security and foreign policy.

But a presidential campaign is only a little bit about what pollsters can call "issues" when asking
questions. Voters know that tomorrow's issues may be utterly different from today's. (Who today
remembers what John F. Kennedy's stand on Quemoy and Matsu was during his 1960 debate with
Richard Nixon?)

No, voters want to back candidates who they believe can handle the unforeseen.

Voters pay attention to debates to get clues to qualities that have no direct bearing on current issues.
What they learn has a lot to do with how they answer questions about trust and leadership.

Voters want to understand how the candidates approach problems. They don't give a horse's patootie
whether one of them mispronounces the word "subliminal” with an extra syllable or two, whether one
knows the name of the latest dictator of Pakistan or whether one is trustee over some oil company
stock for his mother. They are trying to draw conclusions about how the candidate will deal with
Third-World dictators in a crisis and whether he has a sensible energy policy.

To make these judgments voters have to rely on common sense. This is why looking at a watch in the
middle of debate can hurt, as it hurt Bush's father in a debate against Bill Clinton in 1992. In real life,
that signifies you'd rather be somewhere else - and that's rude in a presidential debate. This is why
voters don't like interruptions and snorts into the microphone. Those too are rude. This is why voters
wonder about a "deer in the headlights" look: a man who looks startled probably is startled, and the
question arises whether he has or should have grounds to feel that way. '

Professionals consult polls, academics consult mathematical formulas and voters look at the record,
consult their neighbors and watch the candidates. Whoever wins, the voters are usually more
conscientious than the pros and the profs think, and the three presidential debates this year have
been an enormous help to them.
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October 18, 2000, WEDNESDAY, Late Sports Final Edition
SECTION: EDITORIAL; Pg. 55 '
LENGTH: 375 words
HEADLINE: Debate informative, but not decisive
BYLINE: EDITORIALS

BODY:
The gloves came off in the third and final round of the presidential debates, but no knockout
was scored.

I George W. Bush attacked Al Gore for proposing big-spending big-government programs, for the
wi

give more in tax cuts to the "wealthiest 1 percent" than néw spending for education, health and
national defense and by claiming for the Democrats the record run of prosperity.

Gone was the gentler, kinder Gore of the second debate. He came out charging and going on the
attack, interrupting Bush and even the moderator. Bush showed irritation at some of Gore's attacks
but seemed determined to remain more conciliatory throughout most of the debate. The format that
enabled the two men to walk around the stage in answering questions from the audience allowed for
some posturing not unlike the blustering of a couple of guys in a bar. Bush, who employed humor a
time or two, got off the best line of the night when he said, "If this were a spending contest, I would
come in second."”

for now proposing tax cuts only for "the right people.” Gore counterpunched by claiming Bush would

-

failure of the Clinton administration to reform Social Security or cut taxes for the middle class, and

3

L

%

Still, clearly competing visions of where the country should go were presented during the 90 minutes.
Gore styled himself as a fighter who would take on the big drug companies, provide tax relief for
middle class families and balance the budget and pay down the debt every year. Bush persuasively
offered himself as a proven leader who can unite the warring parties in Washington, who would give
tax cuts to all Americans and who trusts Americans to make decisions about their own lives. There
were sharp efvéchanges over Social Security, prescription drugs, education, guns and their respective
records in office.

‘Were many votes changed? That remains to be seen. Now that the debates are over, the contest
returns to the newspaper columns, newscast sound bites and campaign ads. The debates provided
lively, informative exchanges of views and a chance to watch the two men under the intense, albeit
artificial, pressure of head-to-head confrontations over the issues. The debates made a difference; just
how big a difference we'll find out Election Day.

LANGUAGE: English
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http://www.nexis.com/research/search/submitViewTagged 10/25/00



]

l G G G an W -

=y ga

P

I
|
{
!

Page 1 of 1

COMMISSION ON PRESIDENTIAL DEBATES

HOME ABUUT CTPD GCEBATE HISTORY MEDIA WOTER EDUCATIOM SITEMAPR

News: Commission on Presidential Debates
Releases 2004 Candidate Selection Criteria

The Commission on Presidential Debates (CPD), which has sponsored all general election
presidential debates since 1988, today released its Candidate Selection Criteria for the 2004
general election presidential debates. View the Candidate Selection Criteria.

CPD co-chairmen Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr. noted that after each of the last
four general elections, the CPD had undertaken a review of the candidate selection criteria used in
that year's debates. After studying the criteria used in 2000, the CPD board of directors
unanimously adopted the same three-part standard for 2004. "The Commission believes this
approach is both clear and straightforward," Kirk and Fahrenkopf said.

As in 2000, Frank Newport, editor-in-chief of the Gallup Poll, will serve as a consultant to the
CPD in connection with the application of the 2004 criteria.

Established in 1987, the CPD is the non-partisan, non-profit, tax-exempt, (501)(c)(3) organization

that sponsored the presidential debates in 1988, 1992, 1996 and 2000. The CPD will announce
sites and dates for the 2004 debates in November, 2003.

back to news

Home | About CPD | Debate History | Media | Voter Education | Sitemap
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About CPD: Candidate Selection Process

COMMISSION ON PRESIDENTIAL DEBATES' NONPARTISAN
CANDIDATE SELECTION CRITERIA FOR 2004 GENERAL ELECTION
DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the "CPD")
is to ensure, for the benefit of the American electorate, that general election
debates are held every four years between the leading candidates for the offices of
President and Vice President of the United States. The CPD sponsored a series of
such debates in each of the past four general elections, and has begun the
planning, preparation, and organization of a series of nonpartisan debates among
leading candidates for the Presidency and Vice Presidency in the 2004 general
election. As in prior years, the CPD's voter educational activities will be
conducted in accordance with all applicable legal requirements, iricluding
regulations of the Federal Election Commission that require that debate sponsors
extend invitations to debate based on the application of "pre-established,
objective” criteria. :

The goal of the CPD's debates is to afford the members of the public an

opportunity to sharpen their views, in a focused debate format, of those candidates

from among whom the next President and Vice President will be selected. In each
. of the last four elections, there were scores of declared candidates for the
Presidency, excluding those seeking the nomination of one of the major parties.
During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order .
most fully and fairly to achieve the educational purposes of its debates, the CPD
has developed nonpartisan, objective criteria upon which it will base its decisions
regarding selection of the candidates to participate in its 2004 debates. The
purpose of the criteria is to identify those candidates who have achieved a level of
electoral support such that they realistically are considered to be among the
principal rivals for the Presidency.

e i F—

In connection with the 2004 general election, the CPD will apply three criteria to
each declared candidate to determine whether that candidate qualifies for
inclusion in one or more of CPD's debates. The criteria are (1) constitutional
eligibility, (2) ballot access, and (3) electoral support. All three criteria must be
satisfied before a candidate will be invited to debate.

— - —

B. 2004 NONPARTISAN SELECTION CRITERIA

I http://www.debates.org/pages/candsel2004.html 3/12/2004
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The CPD's nonpartisan criteria fof s€lécting candidates to participate in its 2004
general election presidential debates are:

e— —

1. Evidence of Constitutional Eligibility

The CPD's first criterion requires satisfaction of the eligibility
requirements of Article II, Section 1 of the Constitution. The
requirements are satisfied if the candidate:

a. is at least 35 years of age;

b. is a Natural Born Citizen of the United States and a resident of
the United States for fourteen years; and

c. is otherwise eligible under the Constitution.

-~ et -

2. Evidence of Ballot Access

The CPD's second criterion requires that the candidate qualify to have
his/her name appear on enough state ballots to have at least a
mathematical chance of securing an Electoral College majority in the
2004 general election. Under the Constitution, the candidate who
receives a majority of votes in the Electoral College, at least 270
votes, is elected President regardless of the popular vote.

i

1\ daa? i

3. Indicators of Electoral Support

The CPD's third criterion requires that the candidate have a level of
support of at least 15% (fifteen percent) of the national electorate as
determined by five selected national public opinion polling
organizations, using the average of those organizations' most recent
publicly-reported results at the time of the determination.

- - = S.é-:i ™

C. APPLICATION OF CRITERIA

CPD's determination with respect to participation in CPD's first-scheduled debate
will be made after Labor Day 2004, but sufficiently in advance of the first-
scheduled debate to allow for orderly planning. Invitations to participate in the
vice-presidential debate will be extended to the running mates of each of the
presidential candidates qualifying for participation in CPD's first presidential
,. debate. Invitations to participate in the second and third of CPD's scheduled
presidential debates will be based upon satisfaction of the same multiple criteria
prior to each debate.

‘. Adopted: September 2003

SEE ALSO: 2000 Candidate Selection Cniteria

). 1996 Candidate Selection Criteria

L

' http://www.debates.org/pages/candsel2004.html 3/12/2004
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the cameras to which the candidates direct

their answers. !

-- i
As goon as posgible, the Commiesion shall

V)
submit for joiat consultation with the
carpaigns a diagram for camera placemer;'lt.

{vi) The Compisgion shrll recommend a singleli wyatam

of time cues and placewment Subject to alippmva.l
by both campaigns. Tiwme cues in the fén:m of
yellow and red lighte will be given tof the
candidates and the moderator when ther‘!:'.'.- are
thixty (30) seconde remaining and fift:een. (18)
sacorda remzining respectively fox t.hé'two {2)
minutc ant ona (1) minute reaponses pq‘rmitted
under aection €(3). ,
{e) In addition ta ¢he rules in subparagraph (a), gthc
following rulez apply to the Octcher 11 debat:je and "the
) 6ctober 5 Vice Pxesidentia) dJdabate: i
(1)  The Commission shall comstruet the table
according to the rtyle and specifications
proposed by the Commission in conmxlt:.atm:i
with szach campaign. The moderatoxr shafll be

- —————
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(d)

(ii)

(1i1)

{iv})

W)

(vi)

VAR FHILLIPS UTRECRT

the audience.

B, 8}595 % %/3¢

standing 0

|
|
|
facing the candidates with his or hex Ii:ack te
i
|
The chairs shall be swivel chaire that, can be
{
locked in place., snd shall be of eguaJl. heighe.
)
Each candidate and the moderator ahal.';. have a
wireless lapel microphone, and an idehtical

microphone to ha used as a backup per,! industry
- i

standards.
The Commission shall recoamend a sing,le aystem

-~

of tiwe cues and placemsnt audject to" approval
by both campaigns. l

As soon as passible, the Cammissim‘t..%}z_all
subnit for joint comsultation with e:tch
campaign & diagram for camera placémliem:.

The candicdates shall remain seated z'}zrmxgrmuc

the debate.

In addition to the rules in aubpaxagraph (a), the

following zules apply to the October 17 dabaite=

(1)

The candidates shall be seated on stf:aols
before the avdience, whiach shall be l: geated in
approximately a horseshoe amngatweli:t as

symmetrically as poesible around th#

i'
.‘
i
|
j
!
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candidates. The precise ataging ar-angewent
will be determined by the Commizsion’s |
producer subject to the approval of ;
representatives of both campaigns. ;
(11) The steols shall be identical and have Iha::'ks
and a footvegt and shall be approved blq' the
candidates’ representatives,

(1341) Each candidate shall have a place to it a

*~1r-——-§-—ﬁn_~-_

glass of watey and paper and pena or pencils
four taking notesz (in accordance with
subparagzaph 5(d)} of sufficient height to
allow note taking while eitting on the stool,
and whick zhall be desigmed by the Corqrn;a;sio:;.
eubject to the approval of rep:esent:acjiven of
both campaigns. :

(iv) Bach candidate may move about in a p::'p- -
designated area, as propoged by the c:led.ssion
in consultation with each campaignm, a,!nd TRy
not leave that area while the debate i:!..s
underway. The pre-desigpated areas of the

candidates may not overlap.
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1l.
(a)

{v) Each candidate shall have a choice of gither

wireless hand held micropheme or wireless

lapel microphone to allow him to move about as

provided for in subparagraph (iv) and to face

diffarent directions while responding to

questions £rom the audience.

(1) As so0n ag possible, the Commdssion shall-

submit for joint cunsultation by the campaigns
3 diagram for camera placement.

{vii) The Commigsion shall recommend @ aingle gystem
of time cusa subject to approval by both
cawpalgns.

(viii) Notwithstanding subparagraphs (a) (iv) and

(a) (v) a roving camera may be used for shots
of an audience wember omnly during the time

that audicnce member is asking a question.

Ticket Diatridution and Scating Arrangexents

The Comnission shall ke regpausible for printing sod
ensuring security of all tickets to all debates. Each
campaign shall be entitled to receive directly froem
the Commission one-third of the available tickets

(excluding thoee allocated ta the participating
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@ oo 2 o5
of Undexstanding

The parties have accepted the Commissicn’s
recommerdation of Jim Lehrer az moderator £or the

chree Presidential debates, and of Berrard abaw for

the Vica Presidentisl decbate.

5. Rules Applicadble toc All Debates

- debatas:
{a)
{b)

(¢}

(d)

Tha following rules shall apply to each af the four

Each debate shall laar for ninety (390) minutes.
For each debate there shall be no copening sratements,
but each candidate may make & two (J) mimite elosSing
statement.
No props, potes, charte, diagrama, of other wr.f.tings
or othezr tangiblae things may be broeught into the
debate by any candidate. If a candidate uses a prop,
note, or cther v;:riting ar other tangibls thing duting
a debate, the moderator must intexrupt ard explain
that the uae of the.prep, note, or other writiang Qr
thing violates the debate rules agzeed to by that
candidate.
Notwithstanding subparagraph S(c), the candidates may
take notes during tha debate on the size, coler, and

type of paper each prefereg and waing the type of pen

JT2UBYY S0 98
g958N CP2L 902 LY0DL  ZT:0T7 hvezsen
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or pencil that each prefers. Each candidate must

gubmit to the staff of the Commission prior to tha
debate all suoh paper and any pane or pemcils wich
which a candidate may wish ko take notea during the
debate, and the staff of the Commission will place

such paper, pens, and pancils on the podivm, table, ox
other structure £o be used by the candidate in that

debata.

(c) Neither film faotuge nor video footage nor any audic

axcerpts from tha debates may ba ugsed publicly by
either candidaters campaign through any mexoa,
including but nat limited to, radio, talevision,

Internet or videcotapea, whether brosdcast or

distributed in any othey mannar,

{£) The candidates may aot ask cuch other direct

questiong, but may ask rhatorieal guestions.

{g) The order of questioning and closing statements shall

be determined 28 follows:
The Commigaion will coaduct & coin togs at

least 72 hours before the f£irst Preidential

L

debata. At rhat time, the winner of the coin

toss shall have the cption of chousing, for

conbh ———
JT3URYY o 99w
990N . eYIL €02 L1983 €T:0T .00.6z/60
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ano

the October 3 debate, ejthar (a) whether to

take the first ox second questian, oOx {b)
whether to give the firet ox second 'elasing

etatement. At that time, the losear of the

coln toass will have the choice of question

order or closing statement ordez not exercised

by the winnez of the coin toas. Fox the

October 11 debate, the loser of the caoin tasa

shall have the opuien of choosipg either (a)
\

whether to take the figst ox gecond question,

or (b) whether to giva the first or aecond

cloging statement, with the winner of the coin

toss haviag the chojce of guestion arder or

closing statement not exercieed by cthe loser

of the coin toss. The Commigeion shall set. a

time ac least 72 hours pefore the October 11
debate at. which the candidates shall make
their choicas fax that ds=hate.

For the Octobex 17 debate, the orxder of
ratements shall be

(id)
questiqning and closing s

determiped by a asaparateé coin tosz in the same

108 9
no sogesERN CPZL 997 LT9LY cT:0T  00/82/60
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manner ag for the Octovexr 3 debate, to take

place ac least 72 hours pafore the debare.
{1i3) The order of questionriang aund closing
statements for. the Qctober S Vice Prgsidential
debate shall be detezmined by a separace coin
toss in the gsame manner as for the Qctober 3
debate, teo take place at least 72 hours before
the debate.
Bach candidate shall derarmine the wwanuar hy which he

prafers to be addressed by the moderator and shall

(n)

communicate this o the Commissicn, at lsast forty-

eight (48) hours hefore the Octaber 3 dcl:ace:
(i) Whekher or not a debate runa beyond the planned ending
time, each capdidate =shall be entitled ko make x
closing statemenc in accordence with suhparagraph (b_) .
The Commissicn shall ufe its begt afforts to ensure
that the TV networks c¢arry the eatire debate even if
tt rune past the spacified ending time.
{j} No question shall be asked of & cmndidate by the
moderaror if less than eix minuries remain in the

scheduled time of the debate.

00
JI72usy) sogeamyn ePZL S92 L1083 ¥T:01

00/82/80
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(k} Tha eandidates shall pot addrese each other withk

proposed pledges.
(1} In each debute, the moderator shall:

(z) Open and close the debatc and use his or her

best efferts to enforce all time limits;

L)

(1) use hig or hex best effarts to ensure that the
guestions arxe reasonably well balanced in
terns of a:dé.rcssing a wide range of issues of

major public imterest facing the United States
and the woxld;

(14i) vary the topics on which he or she questions
the candidates and ensure that the topics of.
the gquestions are falrly apporticned between

the candidatces:

use best effoxrts (o ensuzre that the tweo -

{iv)
candidates speak for approximately equal ’
amounta of time during the course of aach
debate; and )

(v) use any reascunable wethod to eunsure that the

agrced-upon foxmat is followed by the

candidates and the audience.
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§. Rddirional Rules ApplicaBle to October 3 Debate

For the Octobar 3 debate, the candidates will appear
at pediuma. This éebat:e shall be governed by thae rules set
fozrth in section % and the following additiomal rules:

(a) The moderator shall dixect the first question to the
capndidate detextiined by the procedure set ferth in
subparagraph 5(g). The candidate receiving the
‘Question shall be entitled to give an copening responae
not to exceed two (2) wmiputes, and theraalfter the
other candidate shail be permitted to comment on the
question and/or the first candidate’s answer for up to
one () mioute. Thereafter the moderator may extead
the dascussion far a period ¢f time nmot to exce;d -
three and ope-half {3¥) minutes, but the moderator
£hall begin each such discussion by calliang upon the
candidate who [irst received the ¢queation. .
{(b) The moderater shall then ask a questiom of the other

candidate, and the angwer, commante by the other
candidate, and extensjion of .discussion by the
moderator shall he conducted as set out in
paragraph 6(a) abeve for the first qguestianm.

Thereafter the moderator skall tollow the proceduxe in
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paragraph 6(a) above by asking a question of the first
candidate and shall conrinus with cuestions of the

candfdaves in rotation until the time for closing

statements occurs.
(c) During the extended discussion of a qQuestion, we
candidate may speak for moze than 2 miputes at one
Cime.
(d) The moderator shall manage the debate so that the
candidaten address at least fourteen (14) queations.
7. Additiooal Rules Applicable to October 11 Debate

For the October 11 debats, the candidates will be
seated at 2 table, This dsbale shall be govarned by -the zules
set forth in gection 5 and the follawing additional zules:

(a) The woderator ghall Qirsot the f£irst Questiom to the
candidate detexmined by the procedure sat forch in
subparagraph 5(g). That candidate shall have up to
two {2) minuces ta respand to the guestion, and the
other candidate then shall have up to two (2) minutes
to comment on the question or an the first candidate’s
answer. Thereafrer, the modsrator shall have
diecretion to extend the discussion of that question,

buz shall balance additional discussior of that
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question with the intercst in addressing a wide zange

of topics'dut‘ing the debate.
(b) After completicn of the discussion of the first
guestion, the moderator shall thep direct a question
to the candidate to whom the £irst questicn was not
directed, and follow the proceduzre cutlined in
paragrsph 7(a) above. Thereaftexr, the woderator shall
follow the procedure in pavagraph 7(a} by askiag a
question of the (irst candidate and shall continue

with quuustions of tha candidates ia yotation until the

time for closing statements occurs,

(¢) During the extended discussion of a queatiom, no

candidate way spesk for more than two {2} wmimutes at

ope time,
adaditional Rules aApplicmble to Octabex 17 Debate
The October 17 debate will be conducted in an awdience

parcvicipation [“town hall”’} format. This debate shall be
goverped by che rules sat forth in ssction 5§ and the follewing
additional rules:
(a) 'rhe moderator shell facilitete audience wembers in
acking questionm Ca each u;‘. the candidates, bheginniag

with the candidate determined by the procedure set
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forth in subparagraph 5(g) . The candidate to whom the
q:ue.sr.ion' is igitially dizrected shall have up to two
{(2) minutes to respond, after which the other
candidace shall have up to two (2) minutes to respond
to the question and/or to comment on the first
candidate’s answer. Thereaftar, the moderator shall
have discretion to axtend the discussion Qf the
question, but shall balance additionsal discussion of
the qguestion with the interest in addressing a wide
zange of tapics during the debats.

(b) After complecion of the discussion of the first
Qquestior, the modezator shall call upon an a_tq_d_if.nce
member to dirsct a guestion ma the candidate to vhom
the first questicn was not divected, and follow the
procedure outlined in paragraph 8{a) above.
Thereafter, the moderator shall follaw rhe proceduras
in paragraph 8(a) by calling upon another audience
membey tv ask a question of the firse candidate and
shall continue facilitating questions of the
candidates in rotation uatil the time for closing

statenents oOCCurs.
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(d)

(e)

fruring the extended discuseion of a question, no
candidate may speak for mure than twa (2) wminutes ac
one time.

The audience members shall not ask follow-up questions
or otherwise participate in the extended discussioxn,
and the audience member‘'s microphone shall be turncd
aff after he or she completes esking the questiaa.
Priuz- te the atart of the debate, audience members
will be asked to submit their questions io writing to
the woderator. Ko third party, including bath the
Commiecajon and the compaigns, shall ke parmitted to
gee the cuestions. The moderator will review the
quastions and sliminate any question= that the
modezator deems inappropriate. 'The woderator shall
develop, and describe to the campaigms, a method -for
selecting questione at random while ezcuxing that-
questions zre reascnably wcll balanced in terms of
addressing a wade range of issues e¢f major public
ineerest facing tle Unitad States and the werld. Zach

queation selqcted Will be asked by the audience wember

submitting that question.-



—,

= e e e W ke e

Sep. 28.2000 £:047H  2VAK PHILL!P;.S Ui‘R:‘ICHT H o, 8596 7. 15734

Memorandum of tanding

drate
$/28/00
Page 13

(£}

(g)

The debate will take place before a live audience of
between 100 and 150 persaons who shall be seated and
vho describe themselves ag likely voters who are
“uncommitted” as to theix 2000 Presidential vote.
These participants will be salected by an independent
raseaxch £irm agreed upen by the two campaigns. The
researck fivm shall have solc vegponéibiliry fer
salecting the nacioanally demographically
representative greup of voterd, after providing a
comprehengive hriefing to the campaigns, either oi
which way raise objections to the Comnigsion within 24
hours of the briefing. '
Participants selected shall aot be contactad dirsctly
oy indirectly by the campaigns befors the debate., The
Commission shall not clonzacu the parcicipancs before

the debate other then for logistical purposes.

9. Additional Rulea Applicable to Qctobex S Debateg

candidates will be seated at 3 table.

For the October 5 Vice Fresidential rebate, Che
Thie debate shall be

governed by the rules set farth in sectiona s and 7.

10. Staging
(a) The following rules apply to each of cthe four debates:
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'All staging arrangerents for the debates not
specifically addressed in this agreement ghall
be jointly addressed by representatives of the
two campaigns.

Covernor Bush shall occupy the stage-left
position For the October 3 debate; Vice
President Gore will have first choice of stage
position for the Octobexr 11 debate, Vice
President Gore or his representative shall
commnicate his ¢choice by writtan facxiwmile to
the Comnission and to Sush/Cheney 2000 at

least seventy-two (72) hours befozre the

_ debate. The stage position for the Octeber 17

;h.ba:e will he detexmined by a coin toss to
take place at least seventy-two (72} hour=
befaze the debate. The stage position for the
October 6§ Vice Presidentizl debate will be
determined by a separate ¢oin tose to take
place at least seventy-two (72) hours befoze
the debate.

For the Gctobexr 3 and Octaber 17 debates, the

eandidates shall entex the stage upon a varbal

-
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taping, photography or recerding of amy kind
(except by rhat c¢andidate’s personal
photographe.r) allowed during the candidates’
Briefing. No media will be allowed im:p the
auditgrium whera the debate will take place
during a candidate’s Briefing. All perxsons,
including kut uot limited te the media, othex
candidates and their representatives, and the
employees or other agents of the Commisalon
vther than thoge necaessary to conduct the
Briefing, shall vacate the= debate =ite while 2
candidate has his Briefing. The Coumission
will provide to each csadidate’s N '
Teprasentakives a written astatement sud plan
which describes the wmeasures to be tzken by
the Commiszion te easure the complete pIivacy
of all Briefings. '
(xi) The golor and style of the backdrop will be
recaommended by the Commission and mutually

determined by reprasentativeg of the
campaignez. Tha Commission shall make its
recommendation known to the campaigns at least
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(xii)

(xiii)

(xiv)

tanding

sevenry-two (72) hours before eack debate.
The backdrops behind each candidate shall be
identical .
The set will ba completed sud lit no later
thag 3 p.m. at the debate site om the day
before the dgbate will ocgur.
Bach candidare wmay use his own wmakeup pearsoun,
and adequate facilities shall be provided at
the debale site for makeup.
In addition to Secret Service personnel, the
Vice Prusident’s milicary aide, and the Viee
FPresident‘s physician, sach candidzte w:.ll be_
permitted to have one (1) pre-designated staft
member in Lhe wings or in the immediate
backstaga area during the debate at a lacatioca
ta be wutually agreed upcn by representatives
of the campuigns at each site. All other
staff must vacate the wings or immediate
backatage areas no later nhan_(s) mimites
before the debate commences, X PL phone line
will be praovided between mach candidate’s

staff work area ond che producex.



, 'News: CPD Issues Terms of Invitati% Page 1 of 2
!

COMMISSION ON PRESIDENTIAL DEBATES

I . HOME . ABQUT CFD DEBATE HISTORY MEDIA VYOTER EDUCATION SITEMAPR

Mews: CPD Issues Terms of Invitation

MEDIA ADVISORY

WASHINGTON, DC, June 21, 2000 --Commission on Presidential Debates announces terms of
invitation to 2000 general election debates

BACKGROUND

Since 1976, all leading presidential candidates have participated in nationally televised
general election debates.

o The American electorate has come to expect nationally televised presidential debates in
each general election.

During the last three general election cycles, TV audiences have ranged from 50 million to
97 million viewers per debate.

¢ The nonpartisan, nonprofit Commission on Presidential Debates (CPD) has sponsored and
produced the ten general election presidential debates since 1987.

CEPOR.

~ o To adjust to schedules of nationally televised sports events, to accommodate other

: obligations of presidential campaigns and to strive for a maximum viewing audience, the
i CPD attempts to judiciously schedule the debates on dates with minimal conflicts.

L

COMMISSION ON PRESIDENTIAL DEBATES 2000 SCHEDULE

P .

¢ To provide early notification to the public, candidates and media of CPD's planning, on
January 6, 2000 (nine months in advance of the first scheduled debate) the CPD announced
the candidate selection criteria as well as the number, dates, sites and times for the 2000
general election debates. Since that time, the designated host sites have been raising the
funds and dedicating the community resources necessary for the production, security,
housing and other logistical arrangements that the debates require. The debate schedule, as
announced by CPD on January 6, 2000, will be:

o l1st Presidential Debate, 9:00 pm EDT, Tuesday, October 3
John F. Kennedy Library & University of Massachusetts-Boston
Boston, Massachusetts

o Vice-Presidential Debate, 9:00 pm EDT, Thursday, October 5
Centre College, Danville, Kentucky

o 2nd Presidential Debate, 9:00 pm EDT, Wednesday, October 11
Wake Forest University, Winston-Salem, North Carolina

o 3d Presidential Debate, 9:00 pm EDT, Tuesday, October 17

1. Washington University in St. Louis, MO

, ADDITIONAL TERMS OF INVITATION
l

1 \

" http://www.debates.org/pages/news9.html 3/25/2004
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The CPD will apply its candidate selection criteria to all presidential candidates in
mid to late September, after which the CPD will extend debate invitations
accordingly.

In the meantime, the CPD's plans for 2000 are designed to present to the public the
leading candidates for the offices of president and vice president in debate formats
that provide maximum educational value and audience interest. The CPD's plans for
2000 are based on extensive research of citizen response to the 1996 debates.

Accordingly, CPD announces today the following particulars as additional terms of
invitation to the 2000 debates.

¢ Each debate will be 90 minutes in length

o Each debate will include a fair balance of international and domestic topics

o Each debate will have a single moderator selected for his/her understanding of
the topics and his/her experience as a questioner on live television

o Each debate will encourage direct exchanges between the candidates

o At least one presidential debate will be structured in a town meeting format in
which candidates respond to questions from citizens not aligned with any
campaign .

o At least one debate will be structured with candidates seated at a table with th
moderator

o At least one debate will be structured with candidates standing behind podiums

o To ensure the widest possible audience, the CPD will take full advantage of the
Internet's potential for citizen engagement and education

CONTACT:
John Scardino (202) 737 7733

back to news

Home | About CPD | Debate History | Media | Voter Education | Sitemap

http://www.debates.org/pages/news9.html 3/25/2004



[T 4

, 'CPD Announces Media CredentialinggGuidelines _f(__)_r_Preqsidentig.,‘l,,l)*_bét.es“ O Page 1 of 1

-

1>’ wmm mm =s =

=Yt~

.~ . —- ——— -

COMMISSION ON PRESIDENTIAL DEBATES

HordE . AQOUT CFD DEBATE HESTORY MEDIA VOTER EDURCATION SITEMAR

News: CPD Stands Behind Original Debate
Proposal

September 3, 2000 - The nonpartisan Commission on Presidential Debates (CPD) today
released the following statement:

The CPD is committed to sponsor and produce debates that educate the largest number of
Americans possible. We believe the CPD proposal as announced on January 5, 2000 continues to
be the one in the best interest of the American public for several reasons:

o All major television networks have carried the CPD's debates in the past and intend to do so
this fall. The CPD's schedule was specifically developed to minimize conflict with other
scheduled television programs which would have reduced the size of the national audience
(such as the Olympics, baseball playoffs and World Series), and to minimize competition
between networks.

e The Federal Election Commission (FEC) requires that debate sponsors have pre-published,
objective criteria in order to determine who will be invited to the debates. The CPD
announced its 2000 candidate selection criteria on January S and will apply them later this
month.

e The CPD has recommended use of a single moderator for all its debates, a format that
allows for the maximum information about the candidates and their positions to be provided
to the American public; we have recommended that one debate feature citizen.questioners
in a town meeting, one debate be held with the candidates seated at a table with the
moderator, and that all debates include direct exchange between the candidates.

e The CPD's four sites - the University of Massachusetts in Boston; Centre College, Danville,
KY; Wake Forest University, Winston-Salem, NC; and Washington University in St. Louis,
MO - have been working on debate preparations since late 1999. The CPD has always held
its debates in communities, particularly college campuses, in order to involve thousands of
young people in these historic events.

We invite representatives of the Bush and Gore campaigns to a meeting early next week to reach
a final agreement on this fall's debates.

back to news

http://www.debates.org/pages/news12.html 3/25/2004
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News: Campaigns Agree to Debate
Schedule

September 14, 2000 - Frank J. Fahrenkopf, Jr. and Paul G. Kirk, Jr., co-chairmen of the
nonpartisan Commission on Presidential Debates (CPD), today said that the Gore and Bush
campaigns have agreed to the following debate schedule as announced by the CPD on January 3,
2000:

First presidential debate October 3, University of Massachusetts, Boston, MA

Vice presidential debate October 5, Centre College, Danville, KY

Second presidential debate October 11, Wake Forest University, Winston Salem, NC
Third presidential debate October 17, Washington University in St. Louis, MO

All debates will be ninety minutes long.
"We are very pleased that the campaigns have agreed to these plans," the co-chairmen said. "The
American public can look forward to four substantive discussions of the issues central to this

general election."”

The debate invitation to these campaigns is subject to the application of the CPD's Nonpartisan
Candidate Selection Criteria to be applied later this month.

back to news

Home | About CPD | Debate History | Media | Voter Education | Sitemap

http://www.debates.org/pages/news13.html 3/25/2004
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 5414

The Commission on Presidential Debates

DECLARATION OF ALAN K. SIMPSON

I, Alan K. Simpson, give this declaration based on personal knowledge as follows:

1. I am a member of the Board of Directors of the Commission on Presidential
Debates (“CPD”). I serve on the Board because I have always supported the CPD’s efforts to
ensure that the public has the remarkable opportunity, during the final weeks of the general
election campaign, to view debates among the individuals who have emerged as the leading
candidates for the offices of President and Vice President of the United States.

2. I am aware of the Complaint against the CPD, filed with the Federal Election
Commission by Mr. George Farah, on behalf of the organization named Open Debates. 1
understand that the Complaint includes the following passage:

CPD director Alan Simpson said, “You have a lot of thoughtful Democrats and

Republicans on the commission that are interested in the American people finding out

more about the two major candidates -- not about independent candidates, who mess

things up.” When asked if third-party or independent candidates should be included in
the presidential debates, Simpson said, “No . . . I think it’s obvious that independent
candidates mess things up.” (Ellipses indicating omitted words in original)

3. Mr. Farah cites an interview he conducted with me on March 18, 2002 as his
source for these quotes. I have no recollection of this interview from two years ago -- [ do many

per month -- but it is entirely possible that it took place. I am most assuredly certain, however,

that I was not told that the purpose of any such interview was to press a claim against the CPD.
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Although the “quote” itself indicates that some words have been omitted by Mr. Farah, I
certainly have no present way of knowing what words have been omitted.

4. I do know that the statements Mr. Farah attributes to me in the Complaint do not
fairly or fully reflect my views with respect to the participation of nonmajor party candidates in
debates sponsored by the CPD. I believe that the CPD's debates should include the leading
candidates for president and vice-president, regardless of party affiliation. However, I do not
believe the CPD's general election debates should include candidates who have only marginal
national electoral support. The CPD thoughtfully adopted nonpartisan candidate selection
criteria solely designed to identify those candidates who have achieved a level of electoral
support enabling them to realistically be considered among the principal rivals for president and .
vice president. Ibelieve that the CPD's criteria are a careful, reasonable and appropriate
approach to ensure that the leading candidates, regardless of party affiliation, are invited to
participate in the CPD's debates. p d

I declare under penalty of perjury that the foregoing is true and correct. Executed this &g.

ALAN K. SIMPSON Z

day of March, 2004.
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The Commission on Presidential Debates

DECLARATION OF NEWTON MINOW

I, Newton Minow, give this declaration based on personal kno'wledge as follows:

1. Iam presently a member of the Board of Directors of the Commission on
Presidential Debates (“CPD”). I have served as a Director since 1993.

2. I am aware of the Complaint against the CPD, filed with the Federal Election
Commission by Mr. George Farah, on behalf of the organization named Open D-e-‘t;at‘es. I
understand that the Complaint includes the following quote from an Op-Ed article I co-authored
in 1984 and which appeared in the New York Times:

Because debates are political events, responsibility for them should rest with th.e political

system—with the Democratic and Republican Parties . . . .Although entrusting such

debates to the major parties is likely to exclude independent and minor party candidates,
this approach is consistent with the two-party system. Moreover, if the Democratic and

Republican nominees agreed, other candidates could be included.

3. Mr. Farah introduces this quote with the following sentence: “The CPD directors
believe in a two-party system, and most are contemptuous of third-party and independent
candidates.” Open Debates Complaint at 6.

4. To my knowledge I have never spoken with Mr. Farah and he most assuredly has
not accurately represented my views.

5. ¢ontrary to the paradigm addressed in my 1984 article, the CPD, as it has actually

operated, is an independent non-profit organization, which receives no funding from any political
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party. No official from the major parties holds any office or position whatsoever with the CPD, and
the CPD is not in any sense, directly or indirectly, controlled by the major parties.

6. In the eleven years that I have been on the CPD Board -- and therefore have direct
knowledge -- the CPD has at all times conducted itself in a non-partisan manner, including in its
adoption and application of criteria to determine candidate eligibility to participate in debates hosted
by the CPD. During my tenure on the Board of the CPD, all candidate selection decisions have
been made based on a good faith application of the CPD’s published non-partisan candidate
selection criteria. I am not aware of any decision by the CPD concerning candidate eligibility to
participate in the debates that was controlled or directed by the major parties or their nominees, as is
alleged in the Open Debates complaint.

7. I serve on the Board because I support the CPD’s efforts to ensure that the public
has the opportunity, during the final weeks of the general election campaign, to view debates
among the individuals who have emerged as the leading candidates for the offices of President
and Vice President of the United States. I believe that the CPD's debates should include the
leading candidates for president and vice-president, regardless of party affiliation.

8. I do not believe, however, that the CPD's general election debates should include
candidates who have only marginal national electoral support. The CPD, after careful
deliberation and study, has adopted nonpartisan candidate selection criteria designed to identify
those candidates who have achieved a level of electoral support enabling them to realistically be
considered among the principal rivals for president and vice president. I believe that the CPD's
criteria are a careful, reasonable and appropriate approach to ensure that the leading candidates,

regardless of party affiliation, are invited to participate in the CPD's debates.



I declare under penalty of perjury that the foregoing is true and correct. Executed this 2’_7" ~D

N

NEWTON MINOW

day of March, 2004.
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(d)

(c)

(d)

audience in the Qctober 17 debate), with the remaining
ona-thiFd going te the Commission.
In the audience parcticipation debate, the
participating audience shall be separated from any
nonparticipating audidnce, and steps shall be taken ro
ensure chat the participating audience is admitred to
the debate site without ceontsct with the campaigns,
the media, anad the nopparticipating audience.
The Cowmmiseion shall allocate tickets to the twe
campalgns in such a mannexr ko ensure that Wm
uf eaech candidate are interspersed with supporters of
tue other candidate. Par the October 3, Ogtober 5,
and Octobexr 11 debates, the fawily wembers of each -
candidate shall be seated in the front zow, diagomzlly
across from the candidate direcrly in hie line of site
while seated or standing at the podium. For the .
October 17 decbate, the family Wra ¢f each
caadidate shall be seated as mutually agreed by
representatives of the campaigns.
Any media seated iz the audirorium shall be
accomnodated only in the last twe (2) rows of the

audiverium farthost from the staga. Two [2) still
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The Commission will invite from 1ts

124

photo stands may be positioned near cither side of the

ated in the audience. (A

television camera stands loc
will be

media ceater with all pecessary feeds

otherwime available.)
ion to the

(e) Tickets will be delivered by the Commiss

chairmen of each candidate’s campaign or his

designated vapreseutative by 12 100 noon on the day

preceding each debate.
alilocment (two (2) tickets

each) an agreed upon list of gfficeholders such 3s the U,S.

Senate and House Majoxity and Minerity Leaders, the
he State holding the

and

Governoy and Lieutenant Gaveraor of t

depate, an appropriate list of othex public officiald

the Praasident of the University sponsoring the dcbate., The

Commicoion shall use jrs best efforts not to favor one

candidate in the asetritution of ivs allotment of tickata.

nreaning Rooms/Holding Rooms

Each candidate shall have g drxaasing room available of

(a)
rovide private gseclusion for

taff che

adequate size &0 a8 TO p

that candidate and adequate space for the s

candidate desirag to have in this area. The Lwo

dressing rooms skall be campaxable in size and in



an em ' -l 5 |
--.--imbwlﬁsﬂinmz-tmu-u*-

Sep. 262000 &:07PN ‘n PRILLIPS UTR:cHT Fo. 8505 3. 30/

Memorandum of U

draft
9/28/09
Page 28

(b

rstanding .'

quality snd in proximity and access to the debate
stage.

An equal aumber of other backstage rooms will be
available for other staff members of each candidate.
Each candidate shall have a minimam of eight euch
roems, five of which shall be in the debats facility

itself, and three of which shiall be located naxt to

the press ceater. The rooms located next to the media

canter shall ba located so that each caspalgn has
equal proxidity and ease of access to the media
centey. Fach of the eight rooms ghall be a minimum of
10 feet by 10 feet. All of these rooms shall be
fuzniched &s deemed pecessary by the candidates’
representacives. Each candidate’s rnmms shall be
reasonably segzcgated frow those desigrated for the
other candidatu. If gufficient gpacte to accotmedate
the above needa is hot wvailable at a particular
debate facility, the Commission shall prowvide trailers
or alternative space matually agreeable to the
candidates’ repregentatives. Space that is comparable
in terms of slze, location, and quality shall ke

provided to the two campaigns. These rooms shall be
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d)

made available at least seventy two (72) hours in
advance of tha begianing of each debate. Each
campalan may, a2t itg own cogt, rent one Oor more
additional trailers ¢ long ag the Commizsien and
authorities wagponsible for traffic and asecurity do
not ohject.

The number of individuals allowed jin these roama or
trailers shyll be determined by each candidate. The
Commidgion shall iasue backatage pagsvs (if needed) to
the candidates’ representatives as requested.

The Commission shall provide each candidate with a
direct televinion feed From the prdductlon..t:_:_:pok to
gwoe (2) moniesrs placed in the candidare’s dregsing
roow and ataff holding rooms a8 regquested by the
candidates’ yepresentatives. In addition, the
Commis=ion shall provide at least one (1) additional

functioning TV set for each of the eight rooms.

13, Media .

(a)

Bach candidate will receive not fewer than thirty (30)
press passes for the Media Center during the deljsat:e

and more if mutually agreed uvan by the Committees.
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(») Each candidate will be allowed to kave an unlimicad
aurbar 9£ pecple in the Media Center upon the
econclusion of the debate.

(¢) The Commission will be responaible for all media
credentialing.

14. Survey Regeaxch
The sponsoc of the debatag shall agxse tha® it shall

not; prior ta Novamber 8, 2hu0, ralease publicly or to the media
or othexwise make publicly available any Survey research
(including pells or focus group results or data) concerning the

performance of the candidates in the debate ox the preferences
of the individuale surveyed for cither candidatea.

15. Complete Agreewmant
This memorandum of understanding econstitutes the

entire agreement hetween the parties concerning tbe debates in

which cthe campaigns pazticlpate in 2000. It supersedes the

Preliminary Agreement between the parties signed on Septenbar
16, 2000, which Prelisdnary Agreement ig now null and vaoid.

16. 2mendmenta
This Agreenent will net bhe changed ox amended except
i

in writing siguned by both persons who signed this Agreemant or

their designees.
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Goraf}t:ifrman, Q.
By:

Date: q‘ "’_)4{" Lod

K. 8596

K4

Z009/384
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MEMORANDIM OF URDBESTANDING
This Meworandum of Uaderstanding corstifutes xn

agreemens baetween Gore/Liebexrman Inc. and Bush/Cheney 2000, Inc.

{the *campaigns?) regarding the rules that will govern dehates

in which the campaigmns participate in 2000. This agreement

shall be bainding upopn the Bush/Cheney and Gore/Lieberman
campaigas and, if it agrees to aponsor the dshates, upen the
Commiesian on Presidential) Dabares (the *Commisaion”).

1. Number, Dates., Time, Locations

(a) Prasidenrial Debates

Date Location
October 3 Pniversity of Massachusetta,
Boston, Mazsachusetts
Qectober 11 Wake Fozest Univcr.-.iﬁy, ST : .
Winston-Salem, North Carolina -
October 17 Washington University,

Bt. Louvig, Missouri

(b) Vice Presidential Debate

Data Iacation

Octeober § Centre College, Danville, Kentucky

(¢) Pach debace shall begin at § p.m., EDT,

The parties agree that they will not (1) issve any
(2) appear aut

{d)
challengas tor additional debates,

any other debate or adversarial faorum witk any

othex pmiidential er vice préaidenbial

—

LTI u
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candidace, or (3) accept any network air tame
offers that involve a4 debate format or wtherwise
invelve the simultanecus appearance of more than
on¢ candidate.

2. Spongorship

The two campaigus will parcicipate in four debates
sponecred by the Conmiesian on Presidentisl Debates
(*Cemmigsion?) or if the Commission declinea, annther entity.
The parties agree that the Commigsion's Nonpartisan Candidate
gelection Criteria for 2000 General Elegtion Dekate

Participasion shall apply to determining the candidateg Lo be
invited to participate in these debaces. o

3. paxticipants
If cne or marc acandidates from campaigns other than

the two (2) signarories 1s inwvited to participate pursuant o
thoce Selecticn Critexia),” those candidates shall be included' in
the debatas, if those candidatez accept the texms of this
agreement. Any modificatione to this agreement must be agxeed
upen by each of the signatories to thies agreement as wall as a1l
ather candidates salected to j'oxn the debate.

4. Maderator

(a) Each dabate will have a single moderator.

d10ueyy 0
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 5414

The Commission on Presidential Debates

DECLARATION OF BARBARA VUCANOVICH

I, Barbara Vucanovich, give ’Flﬁs declaration based on personal knowledge as follows:

1. Iserved as a mémbér of the Board of Directors of the Commission on Presidential
Debates (“CPD”) from February 1987 to April 1997. 1 currently have no affiliation with the CPD.

2. I support the CPD’s efforts to ensure that the public has an opportunity, during the
final weeks of the gex~1e-ral election campaign, to view debates among those individuals, regardless
of their party affiliation, who have emerged as the leading candidates for the Offices of Presiaent
and Vice President of the United States. ﬁ

2. I am aware of the complaint against the CPD filed with the Federal Election
Commission by Mr. George Farah, on behalf of the organization named Open Debates. The
complaint includes the following sentence: “Barbara Vucanovich, a former CPD Director,
praised Executive Director Janet Brown, for being ‘extremely careful to be bi-partisan.’” Mr.
f’arah cites an interview he conducted with me on July 23, 2001 as the source for this quote.
The complaint relies on this partial quote to support the contention that the CPD is not

“nonpartisan” but rather is “bipartisan.”
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3. I remember being interviewed by Mr. Farah. He specifically represented to me that
he was a reporter. He did not mention that the purpose of the interview was to press a claim
against the CPD.

4, The quote attributed to me, as it is used in the complaint, does not fully or fairly
reflect my views of the CPD or the manner in which it has operated. I used the word “bi-partisan,”
as many do, to mean not favoring any one party over another. It was not intended in the sense Mr.
Farah has used it in the complaint.

5. It is my firm belief that the CPD has at all times conducted itself in a non-partisan
manner, including in its adoption and application of criteria to determine candidate eligibility to
participate in debates hosted by the CPD. During my tenure on the Board of the CPD, all
candidate selection decisions were made based on a good faith application of the __C_If]_)’s pub_lished
non-partisan candidate selection criteria. Iam not aware that any decision by the CPD concerning
candidate eligibility to participate in the debates was controlled or directed by the major parties, as

is alleged in the Open Debates complaint.

I declare under penalty of perjury that the foregoing is true and correct. Executed this _l_{é
day of March, 2004.

Birdoe D Factnaui]

BARBARA VUCANOVICH
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BEFORE THE FEDERAL ELECTION COMMISSION
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In the Matter of )
* ) MUR 5414
The Commission on Presidential Debates )
DECLARATION OF JOHN LEWIS
1, Johin Lewis, give this declaration based on personal knowledge as follows:

1. I served as a member of the Board of Directors of the Commission on Presidential

Debates (“CPD”) for the period from 1994 to 1998. Iserved on the Board because I support the

CPD’s effo ts to ensure that the public has the opportunity, during the final weeks of the general
election cainpaign, to view debates among the individuals who have emerged as the leading

candidates for the offices of President and Vice President of the United States.

2. I am aware of the Complaint against the CPD, filed with the Federat-Election

Commission by Mr. George Farah, on behalf of the organization named Open Debates. 1

dbt}"ﬂﬂl.&fﬁhq p

understancl that the Complaint includes the following quote attributed to me:

N

There’s no question that having the two major parties in absolute control of the
prasidential debate process, and there’s no question that they do, strengthens the two-

party system. These are the most important events of an election, and if no other
candidates are getting in the debates, the American people are just not going to hear
ahout them, which means the two parties basically have a monopoly.

‘4 3. Mr. Farah cites an interview he conducted with me on September 17, 2002 as his

source for this quote. I have no recollection of this interview from two years ago, but it is

entirely possible that it took place. I am certain, however, that I was not told that the purpose of

any such interview was to press a claim against the CPD.
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4. M. Farah relies on the above quote attributed to me to support his thesis that the
major partie:; control the CPD and that the CPD is “bipartisan” rather than “nonpartisan.” Mr.
Farah has nct represented my views fully or fairly. While, as noted, I do not remember the
interview with Mr. Farah, it is interesting that the quote he attributes to me does not say that the
major partie ;s control the CPD.
5. 1 believe that the CPD's debates should include the leading candidates for

president ard vice-president, regardless of party affiliation. However, I do not believe the

CPD's general election debates should include candidates who have only marginal national
electoral support. The CPD has adopted nonpartisan candidate selection criteria designed to
identify those candidates who have achieved a level of electoral support enabling them
realistically to be considered among the principal rivals for president and vice president. 1
believe tha: the CPD's criteria are a careful, reasonable and appropriate approach to ensure that
the leading candidates, regardless of party affiliation, are invited to participate in jche CPD's
debates.
6. During my tenure on the Board of the CPD, candidate selection decisions were made
based on a good faith application of the CPD’s published non-partisan candidate selection criteria. 1
am not aw.ire that any decision by the CPD concerning candidate eligibility to participate in the

debates wes controlled or directed by the major parties, as is alleged in the Open Debates complaint.

I declare under penalty of perjury that the foregoing is true and correct.

Executed his | ¥} day of March, 2004. ‘
)

OHN LEWIS
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 5414
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The Commission on Presidential Debates

DECLARATION OF DAVID NORCROSS

I, David Norcross, give this declaration based on personal knowledge as follows:

1. I served as a member of the Board of Directors of the Commission on Presidential
Debates (“CPD”) from 1987 to 1993. 1do not presently serve on the Board or hold any other
position with the CPD. I have not held official position with the CPD for over a decade and have -
no direct knowledge concerning its operations since I left the Board.

2. I‘am aware of the Complaint against the CPD, filed with the Federal Election
Commission by Mr. George Farah, on behalf of the organization named Open Debates. I
understand that the Complaint includes and attributes to me the following quote regarding the
CPD: “It’s really not ncznpartisan. It’s bipartisan.”

3. Mr. Farah cites an intervic;,w he conducted with me on March 26, 2001 as his
source for this quote. I recall doing the interview. Mr. Farah did not tell me that the purpose of
the interview was to press a claim against the CPD.

4. I am aware that Mr. Farah has used the comments he attributes to me as part of his
effort to advance the claim that the CPD supports the major party nominees and opposes the
candidacies of nonmajor party candidates and, therefore, is bipartisan rather than nonpartisan.

Mr. Farah has not fully or fairly represented my views.
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5. In the years that I served on the CPD Board -- and therefore have direct knowledge --
the Board made considerable efforts to deal fairly with third-party candidates and adopted and applied
nonpartisan criteria to determine candidate eligibility to participate in debates hosted by the CPD.
During my tenure on the Board of the CPD, all candidate selection decisions were made based on a
good faith application of the CPD’s published nonpartisan candidate selection criteria. I am not aware
of any decision by the CPD concerning candidate eligibility to participate in the debates that was
controlled or directed by the major parties or their nominees, as is alleged in the Open Debates
complaint.

6. I served on the CPD Board because I support the CPD’s efforts to ensure that the
public has the opportunity, during the final weeks of the general election campaign, to view
debates among the individuals who have emerged as the leading candidates for the offices of
President and Vice President of the United States. I believe that the CPD's <.ie.bate;s sﬁouid
include the leading candidates for president and vice-president, regardless of party affiliation.

7. I do not believe, however, that the CPD's general election debates should include
candidates who have only marginal national electoral support. During the time I ser\;ed on the
Board, the CPD, after careful deliberation and study, adopted nonpartisan candidate selection
criteria designed to identify those candidates who had achieved a level of electoral support
enabling them realistically to be considered among the principal rivals for president and vice
president. The CPD's criteria in place while I was on the Board represented a careful,
reasonable and appropriate approach to ensure that the leading candidates, regardless of party

affiliation, were invited to participate in the CPD's debates.




I declare under penalty of perjury that the foregoing is true and correct. Executed this

day of March, 2004.

&//7% /

DAVID NORCROSS

&bﬁq‘!i&d’.ﬁhv ‘
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BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of
MUR 4987

The Commission on Presidential Debates

DECLARATION OF DOROTHY S. RIDINGS

I, Dorothy S. Ridings, give this declaration based on personal knowledge.

1. Since April 1997, I have been a member of the Board of Directors of the
non-profit, nonpartisan Commission on Presidential Debates (the “CPD”), which is a
voluntary, unpaid position. Since 1996, I have been the President and CEO of the Council
on Foundations. In addition, I currently am a Director of the Foundation Center and a
Trustee of the Louisville Presbyterian Theological Seminary. I have never held a position
with any political party, and m); service on the CPD’s Board is not tied to any political
party.

2. Prior to joining the Council on Foundations, I was the Publisher and .
President of The Bradenton Herald from 1988-1996 and the General Executive of Knight-
Ridder, Inc. from 1986-1988. I also have worked as an editor, a writer, and an adjunct
professor, and as a technical assistant on a public housing project. I obtained my bachelor’s
degree from Northwestern University and my master’s degree from the University of North
Carolina.

3. From 1982-1986, I served as the President of the League of Women Voters
of the United States (the “League”), and prior to that time I had been associated with that
organization in other capacities since 1976. In that regard, I am familiar with and was

involved in the League’s sponsorship of general election presidential debates in 1976, 1980

-1-
232792 vi
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and 1984. The League’s goal in sponsoring general election debates, like that of the CPD,
was to provide the electorate with the educational opportunity of seeing debates among the
leading contenders for the Office of the President.

4. The League sponsored two presidential general election debates in 1980,
using criteria for invitations that are very similar to the CPD’s 2000 criteria: constitutional
eligibility, ballot access, and demonstrated significant voter interest and support. (“The
1980 Presidential Debates: Behind the Scenes,” a League of Women Voters Education Fund
publication, is attached at Tab A.) A candidate could satisfy the League’s demonstrated
voter interest requirement either by obtaining the nomination of a major party or by
achieving a 15% level of national support (or a level of support at least equal to that of a
major party nominee) in national public opinion polls.

5. Based on the application of the foregoing criteria, indepcnd'e-nt' candidate
John Anderson was invited to participa\\te in the first presidential debate sponsored by the
League in 1980. However, President Carter declined to participate in that debate because of
the presence of the independent candidate. As a result, Mr. Anderson and Ronald Réagan,
then the Republican nominee, participated in a two-candidate debate without President
Carter.

6. After the nationally televised presidential debate in which he participated,
Mr. Anderson’s support in the polls dropped, taking his support ievel below 15% in four of
five polls reviewed by the League after its first debate. Consequently, when the League
sponsored a second debate in 1980, only candidates Carter and Reagan were invited, and the

debate went forward between those two candidates.

232792 vl
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7. As the events of 1980 well demonstrate. an organization such as CPD that
seeks to sponsor general election debates among the leading candidates for the Office of the
President faces a difficult challenge. No candidaté: is obligated to debate, and there is a
significant risk that a leading candidate would not agree to share the debate stage with a
candidate who enjoys only modest levels of national public support. Thus, the debate
sponsor’s legitimate goal in formulating its candidate selection criteria is to be sufficiently
inclusive so that any candidate properly considered a leading candidate is invited to debate.
but not so inclusive that one or more of the can(iidates in whom the public has demonstrated
the greatest level of support refuses to debate. Given that the purpose of the CPD’s debates
is to afford the voting public an opportunity to sharpen their views, in a debate format, of
the principal rivals for the /Presidency, the absence of one of the leading ca_ngli_da_tes would
dramatically undercut the educational purpose of its debates.

8. CPb adopted its candidate selection criteria for the debates it hopes to
sponsor in 2000 with the fbregoing considerations in mind, as well as with the goal of
adopting criteria that would be clear and readily understood by the public. In my capacity
as a member of the CPD’s Board, I was involved in the discussions and the decision-making
process that led to the Board’s unanimous decision to adopt the document entitled
Commission on Presidential Debates' Nonpartisan Candidate Selection Criteria for 2000
General Election Debate Participation (the “2000 Criteria™), a copy of which is attached
here at Tab B. The 2000 Criteria were adopted after extensive consideration of how best to
achieve the CPD’s educational goals. Contrary to what I understand the complainants have
claimed, the CPD’s 2000 Criteria were not adopted with any partisan or bipartisan purpose.

They were not adopted with the intent to keep any party or candidate from participating in

232792 vi
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the CPD’s debates or to bring about a predetermined result. Rather, the Criteria were
adopted to further the legitimate voter education purposes for wlhich CPD sponsors debates.

9. In connection with the debates it sponsored in 1988, 1992 and 1996, CPD
employed an approach to candidate selection that involved the consideration of multiple
factors in an effort to identify those candidates with a “realistic chance of being elected.”
The earlier criteria, like the current criteria, were intended to identify the leading candidates
for the Presidency. It is my understanding that the Federal Election Commission rejected a
challenge to the CPD’s earlier criteria brought in 1996 and found that the CPD’s criteria
were “objective” and otherwise consistent with the FEC’s regulatory requirements.
Although it would have been easier in some respects simply to employ again in 2000 the
criteria that had already withstood legal challenge in 1996, the CPD recognized from the
experience in 1996 that its contribution to the electoral process likely would be enhanced by
adopting criteria that were clearer and simpler, and the application of which would be very
straightforward.

10.  One of the criteria set forth in the CPD’s 2000 Criteria is the requirement that
a candidate have a level of support of fifteen percent of the electorate, as described more
fully in the Criteria. The CPD’s selection of fifteen percent as the requisite level of support
was preceded by careful study and reflects a number of considerations. It was CPD’s
considered judgment that the fifteen percent threshold best balanced the goal of being
sufficiently inclusive to invite those candidates considered to be among the leading
candidates, without being so inclusive that invitations would be extended to candidates with
only very modest levels of public support, thereby creating an unacceptable risk that leading

candidates with the highest levels of public support would refuse to participate.

232792 v
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11.  Tunderstand that the complainants have alleged that the fifteen percent is an
unattainable level of support for an independent or minor party candidate to achieve without
participation in the debates. CPD’s review of the historical data is to the contrary. As
noted, John Anderson achieved this level of support prior to the first debate in 1980 and,
therefore, was invited by the League to debate. Other independent and third-party
candidacies from the modern era demonstrate the point as well. George Wallace achieved
significant voter support in 1968, and Ross Perot enjoyed a high level of popular support in
1992, particularly before he withdrew from the race in July of 1992. (Mr. Perot
subsequently re-entered the race shortly before the 1992 debates.)

12. The CPD considered, but rejected, the possibility of using eligibility for
public funding of general election campaigns as the criterion for debate participation rather
than another measure of public support. However, that criterion is itself b;)ih'ﬁétet{ﬁéfly
overinclusive and underinclusive. Eligibility for general election funding is determined
based on performance in the prior Presidential general election. We realized that such an
approach would be underinclusive to the extent that it would automatically preclude”
participation by a prominent newcomer (such as Ross Perot in 1992), but also would be
overinclusive to the extent it would mandate an invitation to the nominee of a party that
performed well in a prior election, but who did not enjoy significant national public support
in the current election. In addition, while the Congress determined that five percent was a
sufficient level of support for purposes of determining eligibility for federal funding as a
“minor” party (at a level that is substantially lower than that received by the “major”

parties), as noted, a debate host hoping to present the public with a debate among the

232792 vl
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leading candidates (none of whom are required to debate) must necessarily take into account

a different set of considerations.

I declare under penalty of perjury that the foregoing is true and correct. Executed on

Dorothy S. RMings

April 2¥2000.

232792 vl



L 32U 4L L o202

@ 0 . A‘X

THE 1980 PRESIDENTIAL DEBATES:
BEHIND THE SCENES

league of .
Women VYoters
Education Furd

vew 4

CSCINAINNTY 1y 1w



FRCA R R ~ 3

N

Corporate Contributors to the League of Women Voters Education .
Fund for 1980 Presidential Debates

Leadership Contributors — $50,000 or more (cash or in kind)

Atiantic Richfield Company
BankAmerica Foundation
Carter Hawley Hale Stores, Inc.
Chevron USA, Inc.

Covington & Burling

Herman Milleg Inc.

1BM Corporation

New York Life Insurance Company
Young & Rubicam, Inc.

Voters Service Grant of $50,000 for State and Local League Activities

Charles Benton Foundation

Major Contributors — $25,000
The MacArthur Foundation

National Supporters

Alcoa Foundation

Anderson Clayton & Company
Beatrice Foods Company

Blue Bell, Inc.

The Coca-Cola Company

First City National Bank of Houston
General Electric Company

W. R. Grace & Company

Guif Oil Company

Gulf & Western Foundation
Hoffman-La Roche, Inc.
Honeywell, Inc.

Interiake, Inc.

Lever Brothers Foundation
Liggett Group, Inc.

Loctite Corporation

Merck & Company

O. L. Corporation

Radlo Corporation of America
The Scherman Foundation
Sidney Stern Memorial Trust
Texas Utllittes Company
Wamer Communications, Inc.
Waste Management, Inc.

The LWVEF gratefully acknowledges the many cash and in-kind contributions by corporations in
Baltimore and Cleveland to defray site expenses.

The LWVEF also acknowledges, with great appreciation, the many cash and in-kind
contributions of League members and citizens throughout the country to defray the costs of the
Forums and Debates.
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On October 28, 1980, 120 million Americans,
the largest television audience in our nation’s
history, watched Jimmy Carter and Ronald
Reagan debate face-to-face. This event
climaxed a long and grueling presidential
campaign. Interest in it — on the part of both
press and public — intensified as the long-
playing drama unfolded and election day
approached. Would the major presidential
candidates actually face one another in what
had been billed as the superbow! of the 1980
election?

The League of Women Voters, which spon-
sored this and the preceding Debate between
Ronald Reagan and John Anderson, as well as
three Presidential Forums during the'primary
season, undertook many roles during that
critical time. it was by turns negotiatot
mediator, fundraiser and producer, as it tried
to overcome the obstacles and resolve the
conflicting aims of all those with a stake in the
debates. The public clearly wanted to see and
hear presidential candidates at the same time,
in the same place and under the same
conditions. The candidates and their strate-
gists understandably were seeking the most
advantageous conditions and were anxious to
control the terms of debates. If they didn't get
what they wanted at any given time — condi-
tions that changed as the political fortunes of
the campaign shifted — they could walk away.
The League’s difflcuit job was to resolve those
often conflicting interests and make the Presi-
dential Debates a reality.

Against considerable odds, the League was
successful in making two Presidential Debates
happen in 1980 — Debates that set several
benchmarks that promise to have a lasting
effect on the way voters choose their presi-
dents. It was the first time a debate sponsor
grappled with the participation of nonmajor
party candidates, an issue that is likely to
persist in future debate presentations. What is
perhaps more important, the League's suc-
cessive sponsorship of 1976 and 1980 Presi-

The 1980 Presidential Debates: Behind the Scenes

dential Forums and Debates puts the organi-
zation well on the way toward achieving one
of its major voters service goalis — to establist
such debates as an integral part of every
presidential election.

Laying the Groundwork
for 1980

The League’s determination to sponsor Presi-
dential Forums and Debates in 1976 and 198(
was deeply rooted in its own history and
sense of mission. The League has been
committed to providing a variety of services k
voters since its founding in 1920. State and
local Leagues throughout the country have fo
years offered nonpartisan arenas for candi-
dates to discuss campaign issues so that
voters could make side-by-side comparisons
of the candidates and their views. These
candidate events have dealt with every elective
office from local school boards to the United
States Senate.

When the League set out in-1976 to bring
presidential candidates together in a series of
primary forums and general election debates,
its sponsorship was thus a natural, though
major, extension of the long tradition of these
state and local League-sponsored candidate
events. And the timing was right. There had
not been presidential debates since 1960,
when John Kennedy and Richard Nixon faced
one another in network-sponsored debates.
Sixteen years later, In 1976, the public wanted
presidential debates (a Gallup poll showed
that seven out of 10 people were in favor of
debates), and very significantly, the candi-
dates wanted them, too. With this tide flowing
in its favor, the League was successful in its
first Presidential Debates project. By the end
of the 1976 election season, the League had
presented four Forums at key points during
the primaries and three Debates between the
Republicans’ candidate, Gerald Ford, and the

v o
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Democrats’ candidate, Jimmy Carter, as well
as one between their running mates, Robert
Dole and Walter Mondale.

As the next presidential campaign ap-
proached, the League’s national board
weighed the merits of making so major an
effort once again. The League knew from
experience that there was a huge “consumer
demand” for more thoughtful treatment of the
Issues in the campaign and for getting the
candidates to discuss their positions on the
issues in a neutral setting. The board con-
cluded that debates could serve as essentlal a
role in 1980 as they had in 1976, by providing
a necessary alternative to the 30- and 60-
second spots and the paid political programs.

Once again, the League mobilized state and
local Leagues throughout the country, under-
took a massive fundralsing drive, hired staff to

direct the project, began visiting potent -
debate sites and committed the whole « -~z
zation to ensure that a series of Preside - ..
Forums and Debates would bea parto  --
1980 presidential election.

As it turned out, a series of four Presi -
Forums throughout the primary seasor - --
scheduled, only three of which took pia
Though the original schedule provided
events at each site. one for Democratic . -
one for Republican aspirants, political r . -
dictated that in 1980 only Republican c:
dates met face-to-face to address key ¢, ~
paign issues. The opposite was truein ="-
when forums took place only between [ <~
cratic candidates. (See Appendix A ford ': =
on 1980 Forums).

Near the end of the 1980 primaries, F
Reagan and Jimmy Carter, who each se --

The League of Women Voters Education Fund
— Sponsor of the Debates

The League of Womnen Voters Education Fund (LWVEF) was established in 1957 as a researcn ¢
and citizen education organization (with 501(c)(3)tax status) by the League of Women Voters of’
the United States (LWVUS), a membership and action organization (with 501(c)(4) tax status) =
dedicated to promoting political responsibliity through informed and active participation of
citizens in government.* The LWVEF provides local and state Leagues.as well as the general
public with research, publications and other educational services, both on current Issues and
on citizen participation techniques. The network of local Leagues has a muitiplier effect in
bringing the Education Fund’s services to the wider public. Through workshops, conferences

and the distribution of publications, Leagues disseminate the LWVEF's research and “how-to”

citizen aids.

On the national level, the Education Fund's historic 1976 Presidential Forums and Del a:es
paralleled the service to voters that local and state Leagues provide at election time witt -he:r
candidate meetings. The Forums were the first series of their kind presented before the
primaries, and the Debates marked the first time in more than 16 years that presidentia
candidates met face-to-face.

*The two organizations, LWVUS and LWVEF, are explicitly identifled In the text only where the
distinctlons are important to the particular points being discussed. Otherwise, the term “League s
used throughout to refer to the LWVEF.
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likely to be his party’s nominee, publicly
agreed to participate in League-sponsored
Debates that fall. In fact, Reagan’s announce-
ment came during the last League-sponsored
Forum on April 23 in Houston, Texas. Mod-
erator Howard K. Smith put the direct ques-
tion to Reagan and to George Bush: “If
nominated by your party, would you agree to
participate [in League-sponsored Presidential
Debates]?” Governor Reagan’s reply: *I can't
wait.”

Carter’s promise came on May 5, 1980 when
he addressed the national convention of the
League of Women Voters of the United States
in Washington, DC. He was asked, “Mr. Presi-
dent. .. we'd like to know if you'd give your
promise to us today to participate in the
League-sponsored Presidential Debates this
fall if you are the nominee of the Democratic
Party.” Mr. Carter’s reply: “Yes! Yes | will be glad
to participate this fall if | am the nominee. It
would be a great pleasure to be the nominee
and to debate..."”

With public commitments in hand, the
League turned toward several other Issues
related to the Debates, such as eligibility
requirements for candidate participation, for-
mat, number of debates, and selection of
debate sites. As a means of soliciting prelimi-
nary advice on these and other topics, the
League’s board established a 28-member Pub-
lic Advisory Committee on Presidential De-
bates. The committee was chaired by Carla
Hills, former Secretary of Housing and Urban
Development with the Ford Administration,
and Newton Minow, former chairman of the
Federal Communications Commission under
President Kennedy.

In July, the League’s board announced its
proposed schedule for the series: three Presi-
dentlal Debates and one Vice-Presidential De-
bate, starting in September. At the same time,
they reviewed some 20 potential debate sites
and identified Baltimore, Maryland; Cleveland,

Ohio; Loulsville, Kentucky; and Portland, Ore-
gon. as the proposed sites for these Debates.
Geographical diversity was a factor n select-
ing the sites, as was the avallability of suitable
facilities.

What was left to determine were the criteria
by which candidates would be invited to
debate — a process that was to become a
cause célébre.

Criteria: The Debate
About Who Should
Debate

The Inclusion of independent and third-party
candidates in presidential debates was com-
pletely uncharted territory. There was no his-
tory to look back on. The Kennedy-Nixon
debates in 1960 and the Ford-Carter debates
in 1976 had set a precedent for debates
between major-party candidates, but there
was no precedent for how to deal with the fact
that from time-to-time an independent or
minor-party candidate emerges as a signifi-
cant force in a presidential campaign. Since
1980 seemed to be such a year, it was
Imperative that the League set objective
criteria early by which to determine which
candidates merited treatment as “significant.”
Literally dozens of candidates were inter-
ested In being included. Yet the goal of having
candidates deal with the issues in some depth
would be defeated if the cast of characters
became too large. The League knew that it
would also be much harder to get the major-

party candidates to agree to debate if they ha .

to share the platforrn with candidates they
considered less significant. Therefore, the
League decided not only to establish criteria
for the selection of debate participants, but
also to announce these criteria well before
applying them, so that both the public and th
candidates would know all the rules.
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For the League, no Issue took more atten-
tion or involved more discussion than the
development of these criteria. The League
knew that such criteria would not only play a
critical part in the 1980 debates planning, but
also that these criteria and the process by
which they were determined would be care-
fuily scrutinized. Moreover, the Federal Elec-
tion Commission (FEC), the agency set up to
regulate federal elections, would view the
criteria as a measure of the League’s nonpar-
tisanship. (The FEC permits a debate sponsor
to exercise its discretion as to whom to Invite
as long as debates are nonpartisan and
include at least two candidates. See box,

p. 8, for a detailed description.)

The criteria for selecting candidates to ap-
pear were based on the FEC's requirements
and the League’s own long-standing and strict
standards for offering voters reliable, nonpar-
tisan pre-election information about candi-
dates and their positions on issues. They had
to be nonpartisan; they had to be capable of
objective application, so that they would be as
free as possiblie from varying interpretations;
and they had to be easy to understand.

e -m
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erfeld meets with
James Baker, chairman of the Reagan for
President committee (L) and Carter Campaign
Chainman Robert Strauss (R) to work out
details for a Carter-Reagan debate.

On August 9, the League’s board adopte
three criteria by which invitations would be
extended. Any candidate invited to particig . -
would have to meet all three:

1. Constitutional eligibility — Only those ¢ :~
didates who met the requirements of t] -
Constitution of the United States were
considered. Article 1i, Section I require:
the President to be a “natural born citi-
zen,” at least 35 years of age, and a
resident within the United States for at
least 14 years.

2. Ballot access — A presidential candidat«
had to be on the ballot In enough state- *
have a mathematical possibility of winn -~
the election, namely, a majority of votes
{270) in the Electoral College.

3. Demonstrated significant voter interest
and support — A candidate could dema
strate significant voter interest and sup-
port in one of two ways: nomination by .
major party; ot for minor-party and ind-
pendent candidates, nationwide public
opinion polls would be considered as ai
indicator of voter interest and support.
Those candidates who received a level of
voter support in the polls of 15 percent or
a level of support at least equal to that of a
major-party candidate would be Invited to
participate in the Debates.

The criteria were announced.at a press
conference in New York City on August 10.
The first and second criteria occasloned little
comment, but the 15-percent level of supprt
in nationwide public opinion polls created
considerable controversy, with the press, tl -
public and the candidates ail getting into a
mini-debate about the use of polls and the
appropriate threshold for deciding who
should be invited to debate.

Some, including pollsters, questioned th
use of polling data to measure significant
voter support, since polls are subject to
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sampling error and variation in techniques.
The League acknowledged the fact that poll
data were not perfect, but argued that polls
were the best objective measure available for
determining how much voter interest and
support a nonmajor party candidate had at a
given point in the course of the campaign.
And that is what the League had to gauge
before extending invitations.

Others criticized elther the use of a specific
figure or the choice of 15 percent as that
figure. Threshold levels ranging between 15
and 25 percent had been discussed by the
Advisory Committee. The League’s board,
after carefully weighing the options, decided
that a specific figure, though admittedly arbi-
trary, would provide the most objective basis
for a decision. In settling on the 15-percent
figure, the board took into account a number
of factors: the records of public opinion polls
in previous presidential elections and their
relationship to election outcomes; the sub-
stantial obstacles faced by nonmajor party
candidates; and variations among public opin-
ion polling techniques and the precision of
their results. The board concluded that any
nonmajor party candidate who, despite the
odds such candidates face, received even a
15-percent level of support in the polls
should be regarded as a significant force in
the election.

The League’s board also decided that it was
essential to apply the criteria to nonmajor
party candidates as close in time to the first
Debate as was realistically possible. To allow a
sufficient amount of poll data to be gathered
between the last major-party conventlon and
the scheduled first Debate, which was
targeted for the third week in September, it
was clear that the League could not effectively
apply the criteria until the second week in
September.

At the same August 10 press conference, it
was announced that the League would extend

formal Invitations to the major-party candi-
dates later that week at the conclusion of the
Democratic National Convention. (The Repu
licans had met in July.)

Realizing that decisions made in early Seg -
tember while appropriate at that time, migt-
not remain so, the League’s board had also
determined that it was essential, in order to
be faithful to the purposes of the Debates, t
reserve “the right to reassess participation ¢
nonmajor party candidates in the event of
significant changes in circumstances during
the debate period.” League President Ruth J
Hinerfeld gave clear notice at the August 10
press conference that the board would revie «

such candidates’ standings before subsequ: ~-

debates in light of the established criteria,
then extend or withhold invitations
accordingly.

The establishment of the criteria cleared ! --
way for the League to invite candidates
debate. .

The Politics of
Debating

By the summer of 1980, as the League was
ready to extend invitations to the major-party
candidates, the public commitments those
candidates had made in the spring to partici-

pate in League-sponsored Debates had begun

to waver. The political climate had changed.
John Anderson'’s independent candidacy had
gained momentum and had become a force
to be reckoned with by both the candidates
and the League.

On August 19, a week after the Democri -
nominated Jimmy Carter as their standarc
bearer in 1980 (Ronald Reagan had alread
been nominated by the Republican Party), -
League formally invited Jimmy Carter and
Ronald Reagan to participate In a series ot
three Presidential Debates — the final date

~emae
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sites and formats to be worked out at a later
time.

By late August, neither candidate had said
yes to the League’s Invitation. Starting on
August 26, the League began to meet with
their representatives in joint session to dis-
cuss the whole debate package, including the
number of debates, dates, sites and formats,
and to secure an agreement from both candi-
dates to debate. Carter strategists wanted
earller debates, Reagan strategists wanted
later debates; Carter representatives wanted
more debates, Reagan representatives wanted
fewer debates. All these specifics were put on
the table for discussion — none of the differ-
ences seemed Insurmountable. Yet at the end
of this meeting neither side made a commit-
ment to debate — each was waiting to see
whether John Anderson would be Included.

On September 9, after reviewing data from
five different polling organizations, in consul-
tation with three polling experts (not involved
In the polls being used), the League an-
nounced that John Anderson met its criteria,
and he was immediately invited to participate
In a three-way Debate in Baltimore on Sep-
tember 21.* He accepted immediately, as did
Ronald Reagan. Jimmy Carter announced that
he would participate in a three-way Debate
only after a two-way Debate with Ronald
Reagan. Having established its criteria and
having invited John Anderson, the League
would not agree to Carter’s proposal.

Following the September 9 decision, the

*The five polling organizations whose data the

League examined were: Louls Harris Associates,
the Los Angeles Times, the Roper Organization,
NBC/Assoclated Press and the Gallup Poll. The
three polling experts consulted by the League
were : Mervin Fleld, Chalrman of the Board of the
Fleld Research Corporation; Lester R. Frankel,
Executive Vice-President of Audits and Surveys,
Inc.; and Dr. Herbert Abeison, Chairman of the
Board of Response Analysis Corporation.

League set up meetings with the candidat: -
representatives to reach agreement on the
details of the first Debate, scheduled for
September 21. All aspects of this first Deb. :¢
in Baltimore were agreed upon by Reagan :-..
Anderson representatives. Carter had still -
agreed to debate.

The Invitation to debate remained open
Jimmy Carter and the League indicated th_-
third podium would be held in readiness fi -
him at the Baltimore Debate in the hope tt 2~
he would be present. For several days, the
possibility of a third podium or “empty chz --
was the source of considerable speculatior --
the press and a favorite topic for political
cartoonists. However, when It became app: -
ent that Jimmy Carter would not change hi -
mind about participating in a three-way De
bate, the League announced that there wo . -
be no “empty chair” in Baltimore. The first
1980 League-sponsored Debate took place
September 21 as scheduled, but only Reag .-
and Anderson tooK part. (See Appendix B f -
details on 1980 Debates.)

In sponsoring the Baitimore Debate, the
League had held firm to its plan to invite al,
significant candidates to debate and had not
agreed to Carter’s condition that he would
appear in a three-way Debate only after
debating Ronald Reagan-one-on-one. How-
ever, the League also recognized that the
Baltimore Debate had failed to meet its goal
of giving voters an opportunity to see and
hear all of the significant presidential candi-
dates at the same time, in the same place -~
under the same conditions. Unfortunately, --
prospects for a three-way Debate did not
improve after September 21. With Carter’s
terms unchanged and with Anderson still
showing enough support in the poils to m«
the League’s criteria for participation, it ap-
peared there might be no further debates.

Yet it was becoming increasingly clear th -
the public wanted more debates. The Leag .
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was caught between the “irresistible force” of
voter demand and the “immovable object” of
Carter’'s demand. In an effort to break the
stalemate, the League called alf three candi-
dates’ representatives shortly after the Baliti-
more Debate and put forward a new package.
The League now offered a two-way Debate
between Carter and Reagan tied to a three-
way Debate among Carter, Reagan and Ander-
son. This time Carter and Anderson accepted,
but Reagan rejected the plan.

At the same time the League made this
offer, it also Invited all three vice-presidential
candidates to participate in a Debate In Louis-
ville, Kentucky. Democrat Walter Mondale sald
yes, Independent Patrick Lucey said yes, but
Republican George Bush said no. When Bush
said no, Mondale then declined the League
invitation, and the vice-presidential debate
was cancelled.

The presidential series also appeared
doomed. The League withdrew Its proposal
when no agreement could be reached, and

. there seemed very little hope of working out
any future agreement. In the next few weeks,
however, several developments helped to
break the stalemnate. Voter interest in a debate
between the major-party candidates continued
to build, as evidenced by major national
public opinion polis released during that
period. Editorials and columns appeared in
some of the nation’s leading newspapers and
magazines calling on Jimmy Carter and
Ronald Reagan to debate one-on-one.

During this same period, the polls aiso
showed that John Anderson’s support was
eroding. In mid-October, in keeping with the
policy established when the criteria were an-
nounced, the League’s board reviewed his
eligibility for participation. The board exam-
ined the results of five national polls taken
between September 27 and October 16, con-
ducted by the same polling organizations
whose results the League had examined in

LWVEF officlals brief the journalists who
formed the panel of questioners for the
debate in Baltimore between Ronald Reagan
and John Anderson.

making Its early September decision. Four of
these five polls showed John Anderson’s level
of support below 15 percent, clearly below the
levels of support he received In those same
polls in early September. In consultation with
the same three polling experts with whom it
had conferred earlier, the League’s board
determined that John Anderson no longer
met the League'’s critéria. The League then —
on October 17 — invited Jimmy Carter and
Ronald Reagan to debate in Cleveland, Ohio
on October 28. Both candidates accepted the
invitation.

The scenario was very different from that
first envisioned by the League. As originally
planned, a debate so late in the campaign
would have been the last in a serles of three, a
series that would have offered the possibility
of varying the subject matter and format. Now,
the two main contenders would have only one
chance to face one another. October 28 had
become transformed from one In a series of
opportunities for candidates and voters to
deal thoughtfully with the issues into a
winner-take-all event.

With such high stakes, planning for the
actual Debate was a delicate process. Candi-
dates’ representatives were concerned about
audience size, color of backdrop, the place-
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ment of still photographs In the hall, etc. But
the format was of greatest concern.

For the very reason that the Cleveland
Debate would now be the only one between
the two major-party candidates, the League
urged a format that would produce the freest
possible exchange on the broadest possible
range of campaign Issues — namely, using
only a moderator to direct the flow of ex-
change between the two candidates. It was a
format that had worked exceptionally well in
the second of the 1980 League-sponsored
Forums In Chicago.

For exactly the same reason-— that it was to
be the only Debate between Carter and
Reagan — this format was not acceptable to
either candidate. With the stakes so high,
neither was willing to take his chances on
such a free-flowing format. Both insisted on a
more predictable exchange, using a mod-
erator and panelists as In the 1960 and 1976
debates.

The League, like many viewers and press
critics, was far from satisfied with either this
format or that of the September Debate. The
fact was, however, that the candidates’ repre-
sentatives insisted on the "modified press
conference” format of both Debates,
negotiated to the minutest detall. It was that
or nothing. .

Closely allied to the format issue was that of
panel selection. The League had developed a
roster of 100 journalists from which the
moderators and panelists for both Debates
were finally drawn. League staff conducted an
exhaustive search through consultation with
professional media assoclations, producers of
major news analysis shows and editors and
news directors representing minority media.
Particuiar attention was given to the jour-
nalists’ areas of expertise and their reputation
for fair and objective reporting of the issues.

The final selections were made by the
League in consultation with the co-chairs of

The Le:

When the League announced in No' 2~>
1979 its Intention to sponsor a seri¢ < -
Presidential Forums and Debates, it .~
the midst of a prolonged struggle o =-

Ing sources and the structure of fed .--
candidate debates with the Federal ; o -.
Commission (FEC), the agency set L= :c
regulate federal elections under the .57
Federal Election Campaign Act (FECA Or
the provisions of that act made it un 2w
any corporation or union “to make a -or:
tion or expenditure In connection wi = ar
election to any political office....”Ir .~
while the LWVEF was planning the 1< ~-
Presidential Forums, the FEC inform.

vised the League that corporate and .~ -
funds to finance the Forums would r; :: =«
prohibited as long as such contributf +~s -
not have the “effect of supporting or 2.c-!
particular parties or candidates.” But ~ -
after the LWVEF had already conductc = -
forums series partly financed by corporate
and union contributions, the FEC issued a
policy statement barring 501(c)(3) organi- -
zations such as the LWVEF from accepting
corporate or union-donations to defray the
costs of such events as debates. The FEC
admitted that corporate and union donatior
to the LWVEF were not political contribution:
or expenditures under FECAs definition ~F *
those terms, but the agency said tha --
LWVEF's expenses were nevertheless - <
bursements “in connection with"ane¢ -.--
and therefore could not come fromc¢ --- 1
or union sources.

The 1976 decision, whichwas mad -

advance of the League-sponsored For - ~.
Debates, had a devastating effecton 1 :-; ¢
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=3ans to fund these Presidential Debates.
iorced to rely solely on contributions from
uals and unincorporated organizations,
e League was unable to raise enough
: to cover the full cost of the 1976
~ Qebates.
February 11 1977, convinced that Presi-
—3Jential Debates were an Important edu-
service to the public, and fearing the
~JC decison would have an impact on state
1 local League-sponsored candidate events,
League of Women Voters of the United
the League of Women Voters Educa-
i Fund and the League of Women Voters of
Angeles sued the FEC, challenging its
gision to prohibit the LWVEF from accepting
rate and union money.
‘As a result of the lawsuit and FEC public
mon the importance of debates to an
electorate, the FEC cancelled its
decision and agreed to begin the
of writing regulations that would
Issues of debate funding and sponsor-
The League did not believe that any
tions in this area were necessary but
*saw them as a way to remove the chilling
seffect of the FEC's prior action on potential
“Corporate donors.
§. The process of setting those regulations
:took almost three years. In order to guarantee
nonpartisanship, the FEC formulated regu-
fations limiting sponsors of debates to those
who might reasonably be expected to act in a
'r:l'e‘sParﬂ.;ian h@oam}er and by establishing strict
as to who might be invited to participate
in the debate. ¢ particea
The agencyss first attempt at regulation was
vetoed by the Senate in September 1979.

* $700,000 for the 1980 Presidential Forumns

2d the FEC: Financing the Debates

Thus the FEC began the rulemaking process
again and developed a regulation that took
effect on April 1, 1980, barely In time for the -
League to undertake the massive fundraising . .
necessary to sponsor the 1980 Presidential
Debates. This regulation broadened sponsor-
ship of debates to 501 (c)(3) and 501 (c)(4) -
organizations that did not endorse, supportor
oppose political candidates or parties. ltalso .- |
allowed bona fide broadcasters and the print -,
media to spend corporate money to stage " .";
debates. It left to the discretion of the sponsor -
the method by which candidates were chosen .
to participate. The FEC stated that debates are’ ¥
required to be nonpartisan and left it up to the -
sponsor as to how that was to be achieved. -

As soon as the new regulation went into
effect, the League began to ralse-money from
corporations for the 1980 Presidential De-
bates. A breakthrough in securing the neces-
sary amount of funding came when six major
corporations each contributed $50,000. (See
inside front cover for list of corporate contri-
butors.) (The largest single contribution in the
history of the LWVEF's Debates project was a
gift of $250,000 from the Charfes Benton
Foundation In 1976, made before the 1976
FEC ruling.)

In al}, the League raised and spent nearly

and Debates, which could not have taken
place without the generous contributions of
the corporations and Individuais involved.
This $700,000 was greatly augmented by the
value of volunteer hours — particularly those
of League members in Baltimore, Louisville,
Portland and Cleveland — making the Debates
far more than a million dollar effort.

¢
¢
¢
3
¢
¢
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the Advisory Committee, Caria Hills and
Newton Minow, after they discussed the pool
of journalists with the candidates’
representatives.

The League preferred to keep the candi-
dates’ representatives entirely out of the panel
selection process. However, because of the
tremendous significance of the Cleveland De-
bate, the candidates’ representatives insisted
on being involved In almost every decision —
large and small.

A Look Back...and a
Look Ahead

Scholars Steven Chaffee and Jack Dennis write
that while many questions about debates
need more study and research, one conclu-
sion drawn from studles of the 1960 and 1976
presidential debates Is that “the debates make
substantial contributions to the process of
democracy and perhaps even to the longer-
term viability of the system. The research
offers a great deal of support for the proposi-
tion that the debates serve important informa-
tional functions for voters.” They enable the
voter to weigh the alternatives being proposed
by each candidate, and "as an information-
gathering device they have the unique virtue
of allowing a simultaneous consideration of
the alternatives,  without which the voter is
forced to gather information from "a large
series of such discontinuous, one-sided pres-
entations as advertisements, news reports of
speeches, and party conventions.”

When scholars, historians and potitical ob-

‘The Past and Future of Presidential Debates,
Austin Ranney, Ed. "Presidential Debates: An
Empirical Assessment” by Steven H. Chaffee and
Jack Dennis, 1979, American Enterprise (nstitute,
p. 98.

3Ibid., p. 99.

3bid.. p. 99.

servers write the definitive history of the .-
Presidential Debates, how will they be vie .-
What contributions did they make towarc
democratic system of government? How -: -
the League's experience as sponsor — bc - -
successes and Its faflures — serve to imp -
the quality of debates In the future?

Although it s too early to achieve an
historical perspective, it is possible to ma-.
some telling observations about the sign. -
cance of the 1980 Presidential Debates ar ~-
the lessons to be learned. The nature anc ‘-
quality of the 1984 presidential campaign -
fast-approaching event — will be affected |--
how constructively we use the intervening
time to evaluate the 1980 Presidential Det :--
experience in order to build a better one it
1984.

Presidential Debates In 19847 Yes. Presk -.-
tial Debates every four years are now beco ~
Ing the normm: never before have we had
debates in consecutive presidential electio - =
This nascent tradition, together with voter:
heightened sense of entitlement — a right to
see and hear presidential candidates debate
the issues at the same time, in the same place
and under the same conditions — will weigh
heavily against the reluctance of future candi-
dates to participate.

But even if the weight of voter expectation
overrides the resistance of major-party candi-
dates, the complex problems surrounding the
participation of minor-party and independ: -
candidates remain. In a 1979 report, the 2 -
Century Fund Task Force on Televised Pres
dential Debates called this “the single mos:
difficult issue confronting Presidential De-
bates.” (The 20th Century Fund is an inde-
pendent research foundation that studies
economic, political and social Institutions a
issues.) In 1980, the League tackled the isst -
with Its eligibiiity criteria. That approach will
be a starting point for all future efforts to set
rules for debate participation.

1
1
1
1
1
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In 1980:

the Carter-Reagan Debate.

Backstage at the Debates =

-

“ -

In 1975, the Federal Communications Commission ruled that debates could be exempt from
the “equal time" restrictions of Section 315 of the Communications Act of 1934 if sponsorship !
was Independent of both broadcasters and candidates and the debates could be classifled as
bona fide news events. Thus, in 1976 and 1980, the League served as the mdepuldent - Z_
sponsor of the Debates, which were covered by the broadcast media as news events. «f

e 45.8 million households, appro:dmtely 120 million viewers, In the United States watdied

. M

e 1,204 members of the media were present in Baltimore to cover the Anderson-R&gan "
Debate; 1,632 media representatives were in Cleveland to cover the Carter-Reagan Debate. _
This included still photographers-and print, TV, radio and foreign Journalists.

e The Voice of America broadcast the Debates live or tape-delayed in Engllshtoaworldwlde :
listening audience. VOAs 39 language services used excerpts of the Debates in translation
for newscasts. The Debatwwerebroadcastlive in Spanish to all of Latin America.

W }

i-.,,,\

The League Itself gives the 1980 Presiden-
tial Debates experience mixed reviews, It takes
pride in the history-making nature of its
efforts. And it takes pride in adhering to its
main goal. The League’s persistence did
enable American voters, in record-breaking
numbers, to hear significant presidential can-
didates debating the Issues. it met an unques-
tionable “consumer demand"”: an October
1980 national public opinion poll found that
73 percent of the people surveyed wanted
such debates. Voters had two opportunities to
make side-by-side comparisons of candidates
and their positions on the issues. in an
election characterized by slick candidate
packages — 30- and 60-second radio and
television advertisements and canned
speeches — the League Debates gave the
voters the solid information they needed to
help them cast an informed vote.

Yet despite the clear demand from voters
for this service, the 1980 Presidential Debates
were in constant jeopardy. League plans for a
comprehensive series of four Debates — three
among presidential candidates and one

among their running mates — had to be
abandoned; a three-way Debate never took
place; and because the major-party candidate -
met only once, that.Debate took on all the
burdens of a “winner-take-all” event. Issues
concerning structure and format were
negotiated to the minutest detail. Candidates
were unwilling to try new formats, and they
threatened to walk away from debating at
many turns if they did not get what they
wanted.

These difficultles faced by the League in 1980
will be facing the League or any other debates
sponsor in the future. Whenever a major
candidate sees disadvantages in sharing a
platform with an opponent, a debate may nnt
take place. And whenever the smallest featu
of the plan seems disadvantageous, the thre -
to walk away can hold the effort hostage. To
ensure that improved debates become a
regular part of every presidential election, ar
to examine and improve the political
communications process (how candidates
communicate to voters their stands on issue -
the LWVEF has embarked on a three-year

CQINANNN 11V txavina
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. Above, LWVEF Chair Ruth J. Hinerfeld briefs
the press the day before the Cleveland debate
between Jimmy Carter and Ronald Reagan.

project leading up to the 1984 presidential
election. The League will reach out to the 73
percent of Americans who have said they are
in favor of debates through their various
organizations, Institutions and as individuals.

hae
i
The purpose of this effort Is to raise Issues
about the ways In which candidates
communicate with the electorate, and to
educate the public about debates and the
whole political communication process. Tt -
events will include town meetings, opinion
leader gatherings and hearings among
others. Above all, this project will identify & -
mobilize the debates constituency so that | -
constituency can demand of future candid: -
that they face each other and the public in .
open exchange of ideas.

The League’s primary goal is to see that
presidential debates occur in 1984 and in t ~
future, and that the debates process contir ...«
to be improved. The League’s experience ¢ s
sponsor of Presidential Debates in 1976 ar -

1980, combined with the long tradition of
state and local League-sponsored candidat
events, places the organization in arn ideal
position to ensure that this happens.

e




Appendix A
1980 Presidential Forums*

Second Presidential Forum

Thursday, March 13, 1980

L sl a dlaDFy

First Presidential Forum

Wednesday, February 20, 1980
8:30-10:00 p.m. EST

8:00-9:30 p.m. CST
Chicago, Illinois

Moderator:

Howard K. Smith

Manchester, New Hampshire Candidates: Representative John Andersoi
Ambassador George Bush
L] t
Moderator: J%?:::liis? Smith, broadcas Representative Philip Crane
Governor Ronald Reagan
Panelists: Joseph Kraft, syndlcated
columnist Format: Part I. The moderator di-
Elleen Shanahan, managing rected questions to specific
editor Washington Star candldates; after the Initial re-
Candidates: Representative John Anderson \?ecr,gsf:’.eealtlome candk::t:a
Senator Howard Baker dlociissio pf althudls‘;a Total:
Ambassador George Bush 90 ufsuéo € Issue.
Governor John Connally min
Representative Philip Crane Part Il. Individuals from the
Senator Robert Dole audlence asked questions; the
Governor Ronald Reagan format for response was the
Format: Part 1. Seven questions were same as in Part I. Total: 26

posed. The candidate to
whom a question was first
addressed had two minutes to
respond; the other six candi-
dates each had one minute to
respond. Total: 1 hour.

Part Il. Individuals from the
audience directed their ques-
tions to a specific candidate
who was given one and one-
half minutes to respond. Total:
23 minutes.

Part 1ll. Each candidate was
given one minute to make a

minutes.

Part [ll. Each candidate was
allotted one minute for a clos-
ing statement. Total: 4 min-
utes.

Third Presidential Forum

Wednesday, April 23, 1980
8:00-9:00 p.m. CST

Houston, Texas

Moderaton:

Howard K. Smith

closing statement. Total: 7 Candidates: Ambassador George Bush
minutes. Governor Ronald Reagan
Format: Same as in Second Presiden-

subject.

*Questions for each forum could cover any

tial Forum. Part I: 45 minutes.
Part II: 13 minutes. Part Ill: 2
minutes.
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Appendix B
1980 Presidential Debates*
First Presidential Debate

Sunday, September 21, 1980

10:00-11:00 p.m. EST

Baltimore, Maryland

Moderator:  Bill Moyers, public television
commentator/producer

Panelists: Charles Corddry, reporter,
Baltimore Sun .
Soma Golden, editorial writer
New York Times
Danlel Greenberg, syndicated
columnist
Carol Loomis, board of
editors, Fortune magazine
Lee May, reporter, Los Angeles
Times
Jane Bryant Quinn, columnist,
Newsweek magazine

Candidates: Representative John Anderson
Governor Ronald Reagan

Format: Each panelist asked one
question. Each candidate was
given two and one-half
minutes to respond; then each
had an additional one minute
15 seconds to challenge the
other’s response. Each
candidate was allotted three
minutes for a closing
statement. Total: one hour.

*Questions for each debate could cover any
subject.

Second Presidential Debate
Tuesday, October 28, 1980
9:30-11:00 p.m. EST
Cleveland, Ohio

Moderator:
Panelists:

Candidates:

Format:

Howard K. Smith

Harry Ellis, Washington staff
correspondent, Christian
Science Monitor

William Hilliard, assistant
managing editor, Portland
Oregonian

Marvin Stone, editog U.S.
News and World Report
Barbara Walters,
correspondent, ABC News
President Jimmy Carter
QGovernor Ronald Reagan
Part I. Each panelist directe

one question to a candidate
who was given two minutes

" fespond. The panelist then

asked a follow-up question,
and the candidate had one
minute to respond. The san .
question was directed to the
other candidate, who had the
same opportunity to respond
to that question and a follow-
up question. Each candidate
was then given one minute to
challenge the other’s re-
sponse. Total: 40 minutes.

Part II. Each panelist aske °
one question to which eac -
candidate had two minute:
respond. Each candidate v - -
then given one and one-hz
minutes for a rebuttal. Eac
had one minute for a surrn
buttal. Total: 40 minutes.
Part lll. Each candidate h:
three minutes for a closing
statement. Total: 6 minute -



Appendix C

Public Advisory Committee*

Carla Hills, Co-Chalr
Robert Anderson
Jerry Apodaca
James David Barber
Charles Benton
Shirley Temple Black
Douglass Cater

Sol Chaikin
Archibald Cox

Lee Hanna

Dorothy Helght
Harriet Hentges
Ruth J. Hinerfeld

Bill Brock, Chairman
Republican National Cornmittee

Newton Minow, Co-Chair
Benjamin Hooks

Pat Hutar

Jim Karayn

Jewel Lafontant

Lee Mitchell

Austin Ranney

Sharon Percy Rockefeller
Carmen Delgado Votaw
Paul Wagner

Charis Walker

Caspar Weinberger

Ex-officio

John White, Chairman
Democratic National Committee

*When the Advisory Committee was formed, Anne Armstrong served as one of the co-chair:
She resigned on July 2, 1980 to play a major role in the Republican presidential campaign. ~~-
was succeeded as co-chair by Caria Hills.
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PRESIDENTIAL DEBATES
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Embargoed for release until Contact: John Scardino (202) 737 7733
10:00 a.m. EST, Media Director, or
Thursday, January 6, 2000 Janet Brown (202) 872 1020

Executive Director

COMMISSION ON PRESIDENTIAL DEBATES ANNOUNCES CANDIDATE SELECTION
CRITERIA, SITES AND DATES FOR 2000 DEBATES

(Washington, D.C.,...) Commission on Presidential Debates (CPD) co-chairmen Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr. today announced the candidate selection criteria to be used in the 2000
general election debates as well as the dates and sites for the debates.

Kirk and Fahrenkopf noted that after each of the last three general elections, the CPD had
undertaken a thorough review of the candidate selection criteria used in that year’s debates. After
extensive study, the CPD has adopted a three-part standard for 2000 which is detailed in the
attached document. “The approach we announce today is both clear and predictable,” Kirk and
Fahrenkopf said. R

The CPD co-chairmen also announced four dates and sites for the 2000 debates:
o First presidential debate: Tuesday, October 3, John F. Kennedy Library and
the University of Massachusetts, Boston, MA
Vice presidential debate: Thursday, October 5, Centre College, Danville, KY
Second presidential debate: Wednesday, October 11, Wake Forest University,
Winston-Salem, NC
Third presidential debate: Tuesday, October 17, Washington University in St. Louis, MO
Madison, WT and St. Petersburg, FL have been selected as alternate sites.

Established in 1987, the nonpartisan, nonprofit CPD sponsored and produced the 1988, 1992, and
1996 general election debates. The CPD also undertakes research and partners with educational and
public service organizations to promote citizen participation in the electoral process. In 2000, the
CPD, with McNeil/Lehrer Productions, will produce “Debating our Destiny,” a two-hour PBS
special featuring interviews with participants in presidential debates since 1976.

The CPD intends to make extensive use of the Internet in its 2000 educational efforts, building on
its 1996 voter outreach program, DebateWatch *96. Details of the CPD’s Internet activities, which
will be supported by corporate and nonprofit entities specializing in interactive application of the
Internet, will be announced in the next several weeks. Background information on the CPD’s
mission, history and educational projects is available on its website: www.debates.org. The CPD
will collaborate with the Freedom Channel in its work.

(more)
Co-charmen Hunorary Cu-charrmen Directors
Frank | Fahrenhopt, jr Guerild R Fonl Clitford L Alexander, Jr Antonia Hemande:
Paul G Kurk, Je Jumnmn Career Howard G Buffetc Caroline Kennedy
Ronald Reagan Senator Paul Coverdell Newton N Minow
Execuue Director John C Danfurth Durothy Ridings

Jwnet H Brown Representatin e Jennifer Dunn
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COMMISSION ON PRESIDENTIAL
DEBATES' NONPARTISAN CANDIDATE SELECTION CRITERIA
FOR 2000 GENERAL ELECTION DEBATE PARTICIPATION

A. INTRODUCTION

The mission of the nonpartisan Commission on Presidential Debates (the “CPD") is to
ensure, for the benefit of the American electorate, that general election debates are held every
four years between the leading candidates for the offices of President and Vice President of the
United States. The CPD sponsored a series of such debates in each of the past three general
elections, and has begun the planning, preparation, and organization of a series of nonpartisan
debates among leading candidates for the Presidency and Vice Presidency in the 2000 general
election. As in prior years, the CPD’s voter educational activities will be conducted in
accordance with all applicable legal requirements, including regulations of the Federal Election
Commission that require that debate sponsors extend invitations to debate based on the
application of “pre-established, objective” criteria.

The goal of the CPD's debates is to afford the members of the public an opportunity to
sharpen their views, in a focused debate format, of those candidates from among whom the next
President and Vice President will be selected. In the last two elections, there were over one
hundred declared candidates for the Presidency, excluding those seeking the nomination of one
of the major parties. During the course of the campaign, the candidates are afforded many
opportunities in a great variety of forums to advance their candidacies. In order most fully and
fairly to achieve the educational purposes of its debates, the CPD has developed nonpartisan,
objective criteria upon which it will base its decisions regarding selection of the candidates to
participate in its 2000 debates. The purpose of the criteria is to identify those candidates who
have achieved a level of electoral support such that they realistically are considered to be among
the principal rivals for the Presidency.

In connection with the 2000 general election, the CPD will apply three criteria to each
declared candidate to determine whether that candidate qualifies for inclusion in one or more of
CPD’s debates. The criteria are (1) constitutional eligibility, (2) ballot access, and (3) electoral
support. All three criteria must be satisfied before a candidate will be invited to debate.

\

B. 2000 NONPARTISAN SELECTION CRITERIA

The CPD's nonpartisan criteria for selecting candidates to participate in its 2000 general
election presidential debates are:

1. EVIDENCE OF CONSTITUTIONAL ELIGIBILITY

The CPD's first criterion requires satisfaction of the eligibility requirements of
Article II, Section 1 of the Constitution. The requirements are satisfied if the candidate:

(more)
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is at least 35 years of age;

is a Natural Born Citizen of the United States and a resident of the
United States for fourteen years; and

is otherwise eligible under the Constitution.

EVIDENCE OF BALLOT ACCESS

The CPD's second criterion requires that the candidate qualify to have his/her
name appear on enough state ballots to have at least a mathematical chance of securing an
Electoral College majority in the 2000 general election. Under the Constitution, the candidate
who receives a majority of votes in the Electoral College (at least 270 votes), regardless of the
popular vote, is elected President.

3.

INDICATORS OF ELECTORAL SUPPORT

The CPD's third criterion requires that the candidate have a level of support of at
least 15% (ﬁfteen percent) of the national electorate as determined by five selected national
public opinion polling organizations, using the average of those orgamzatlons most recent
publicly-reported results at the time of the determination.

C. APPLICATION OF CRITERIA

The CPD’s determination with respect to participation in the CPD’s first-scheduled
debate will be made after Labor Day 2000, but sufficiently in advance of the first-scheduled

debate to allow for orderly planning. Invitations to participate in the vice-presidential debate will

be extended to the running mates of each of the presidential candidates qualifying for
participation in the CPD’s first presidential debate. Invitations to participate in the second and
third of the CPD’s scheduled presidential debates will be based upon satisfaction of the same
multiple criteria prior to each debate.

Adopted: January 5, 2000
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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

MUR 4987

Date Complaint Filed: March 21, 2000
Date of Notification: March 28, 2000
Date Activated: June 6, 2000

Staff Member: Delbert K. Rigsby
Statute of Limitations: January 6, 2005

COMPLAINANTS:; The Reform Party of the United States of America °
J ' Patrick J. Buchanan .

Pat Choate

Buchanan Reform Committee

Angela M. Buchanan

-

Commission on Presidential Debates
Paul G. Kirk, Jr., Co-Chairman of the Commission on
Presidential Debates .

RESPONDENTS:

> 41 428_4

-
-

|\

(N

RELEVANT STATUTES
AND REGULATIONS:

Frank J. Fahrenkopf. Jr., Co-Chairman of the Commission

on Presidential Debates

Democratic National Committee and Andrew Tobias, as

treasurer

Republican National Committee and Alex Poitevint, as

treasurer

2 U.S.C. § 431(4)

2 U.S.C. § 431(8)(A)(i)
2 U.S.C. § 431(9)(A)()
2US.C. § 433

2US.C. § 434

2 U.S.C. § 441a(f)

2 U.S.C. § 441b(a)

2 U.S.C. § 441b(b)(2)

11 C.F.R. § 100.7(b)(21)
11 C.F.R § 102.1(d)

11 CFR. § 104.1(a)

11 CF.R. § 110.13

11 C.F.R. § 114.1(2)(2)(x)
11 C.FR. § 114.2(b)

11 C.FR. § 114.4()
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INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None

COMPLAINANTS:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

MUR 5004

Date Complaint Filed: April 24, 2000
Date of Notification: April 28, 2000
Date Activated: June 6, 2000

Staff Member: Delbert K. Rigsby
Statute of Limitations: January 6, 2005

Natural Law Party >
John Hagelin
John Moore

Commission on Presidential Debates

Paul G. Kirk, Jr., Co-Chairman of the Commission on
Presidential Debates

Frank J. Fahrenkopf, Jr., Co-Chairman of the Commission
on Presidential Debates

Democratic National Committee and Andrew Tobias, as
treasurer

Republican National Committee and Alex Poitevint, as
treasurer

2U.S.C. § 431(4)
2 U.S.C. § 431(8)A)(0)

2 US.C. § 431(9)(A)(i)

2 US.C. § 433

2 US.C. § 434

2 US.C. § 441a(f)

2 US.C. § 441b(a)

2 US.C. § 441b(d)(2)

11 C.F.R. § 100.7(b)(21)
11 CFR. §102.1(d)

11 C.FR. § 104.1(2)

11 CFR. §110.13

11 C.FR. § 114.1(2)(2)(x)
11 C.FR. § 114.2(b)

11 CFR. § 114.4(f)
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INTERNAL REPORTS CHECKED: None

FEDERAL AGENCIES CHECKED: None
)
< MUR 5021
' Date Complaint Filed: May 30, 2000
Date of Notification: June 2, 2000
- Date Activated: June 21. 2000

Staff Member: Delbert K. Rigsby
\ | Statute of Limitations: January 6, 2005

COMPLAINANTS: Mary Wolhford
Bill Wolhford

4

RESPONDENTS: Commission on Presidential Debates
Paul G. Kirk, Jr., Co-Chairman of the Commission on
Presidential Debates
Frank J. Fahrenkopf, Jr., Co-Chairman of the Commission
on Presidential Debates

RELEVANT STATUTES 2 US.C. § 431(4)
AND REGULATIONS: 2 U.S.C. § 431(8)(A)(i)

2 U.S.C. § 431(9)(A)()

2 U.S.C. § 433

2US.C. §434

2 U.S.C. § 441b(a)

2 U.S.C. § 441b(b)(2)

11 CFR. § 100.7(b)(21)

11 CFR. § 102.1(d)
- 11 C.F.R. § 104.1(a)
4 11 CFR. §110.13

11 CFR § 114.1(2)(2)(x)

- 11 C.FR. § 114.2(b)

A _EQ.. 41 428 4

L N

4 11 C.F.R. § 114.4()
INTERNAL REPORTS CHECKED: None

y
FEDERAL AGENCIES CHECKED: None

4
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L GENERATION OF MATTERS

These matters arose from three complaints filed with the Federal Election Commission
(the “Commission”). The first complaint, MUR 4987, was submitted by the Reform Party of the
United States of America; Patrick J. Buchanan, a candidate for the Reform Party nomination for
President of the United States; Pat Choate, Chairman of the Reform Party; Buchanan Reform
Committee, the principal campaign committee of Mr. Buchanan; and Angela M. Buchanan
(collectively, the “Reform Party””). The second complaint, MUR 5004, was submitted by the
Natural Law Party; John Hagelin, a candidate fo.r the Natural Law Party nomination in 2000; and
John Moore, a member of the Natural Law Party’s Executive Committee (collectively, the
“Natural Law Party””). The third complaint, MUR 5021, was submitted by Mary Wohlford and
Bill Wot-xlford (collectively, “Wohlford”).

The three complaints allege that the criteria the Commission on Presidential Debates (the
“CPD”) adopted for selecting candidates to be invited to participate in debates are subjective and
thus, violate 11CFR § 110.13(c). Furthermore, the Reform Party and Natural Law Party
complaints allege that as a result of the subjective criteria, the CPD has violated 2 U.S.C.

§ 441b(a) by making expenditures in connection with a federal election, 2 U.S.C. § 433 by failing
to register the CPD as a political committee with the Commission, 2 U.S.C. § 441a(f) by
accepting prohibited contributions as a political committee, and 2 U.S.C. § 434 by failing to file
reports of receipts and disbursements with the Commussion.

Additionally, the Reform Party and Natural Law Party complaints allege that the
Democratic National Committee (the “DNC” ) and Andrew Tobias, as treasurer, and the

Republican National Committee (the “RNC” ) and Alex Poitevint, as treasurer, have violated
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2 U.S.C. § 441b(a) by accepting prohibited contributions from the CPD and 2 U.S.C. § 434 by
failing to report contributions received from the CPD. The Wohiford complaint made no
allegations against the DNC and the RNC. |

All of the respondents in MURs 4987, 5004 and 5021 have responded to the complaints.'
See Attachments 1 through S.

IL FACTUAL AND LEGAL BACKGROUND

A. Law

The Federal Election Campaign Act of 1971, as amended, (the “Act”) prohibits
corporations from making contributions or expenditures in connection with federal elections.
2US.C.§ 441b(a); see also 11 C.F.R. § 114.2(b). The Act defines a contribution to include
“any gift, subscription, loan, advance, or deposit of money or anything of value made by any
person for the purpose of influencing any election for Federal office.” 2 U.S.C. § 431(8)(A)(i);
see also 2 U._S_._C: § 441b(b)(2). A contribution is also defined in the Commission’s regulations
at 11 C.F.R. § 100.7(a)(1). “Anything of value” is defined to include all in-kind contributions.
11 C.F.R. § 100.7(a)(1)(iii)(A). The Act defines an expenditure to include “any purchase,
payment, distribution, loan, advance, deposit, or gift of money or anything of value, made by any
person for the purpose of influencing any election for Federal office.” 2 U.S.C. § 431(9)(A)(i);
see also 2 U.S.C. § 441b(b)(2).

The Commission’s regulations at 11 C.F.R. § 100.7(b)(21) specifically exempt
expenditures made for the purpose of staging candidate debates from the definition of

contrnibution provided that the debates meet the requirements of 11 C.F.R. §§ 110.13 and

! In responding to MURs 5004 and 5021, the CPD submutted cover letters responding to the allegations and
attached copies of the response that 1t submtted to MUR 4987.
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114.4(f). Non-profit organizations described in 26 U.S.C. §§ 501(c)(3) or 501(c)(4) that do not
endorse, support, or oppose political candidates or political parties may stage candidate debates.
11 C.F.R. § 110.13(a)(1). The debates must include at least two candidates, and not be structured
to promote or advance one candidate over another. 11 C.F.R. §§ 110.13(b)(1) and (2).
Organizations that stage presidential debates must use pre-established objective criteria to
determine which candidates may participate in the debate. 11 C.F.R. § 110.13(c). With respect
to general election debates, staging organizations shall not use nomination by a particular
political party as the sole objective criterion to d;etermine whether to include a candidate in a
debate. /d.

If a corporation staged a debate in accordance with 11 C.F.R. § 100.13, the expenditures
incurred iay that sponsoring corporation would be exempt from the definition of contribution.
See 11 C.F.R. §§ 100.7(b)(21), 114.1(a)(2)(x) and 114.4(f)(1). As long as the sponsoring-
corporation complied with 11 C.F.R. § 110.13, other corporations may provide funds to the
sponsorin-g co_r;)-on:a;ion to defray expenses incurred in staging the debate without being in -
violation of the Act. 11 C.F.R. § 114.4(f)(3).

The Act defines the term “political committee” to include “any committee, club, -
association, or other group of persons which receives contributions aggregating in excess of
$1,000 during a calendar year or which makes expenditures aggregating in excess of $1,000
during a calendar year.” 2 U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political committees are
required to register with the Commission, and to report contributions received and expenditures

made in accordance with the Act and the Commission’s regulations. See 2 U.S.C. § 433 and

11 C.F.R. § 102.1(d); see also 2 U.S.C. § 434 and 11 C.F.R. § 104.1(a).
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B. CPD’s Criteria for Selecting Candidates to Participate in the 2000 General
Election Debate

The CPD was incorporated in the District of Columbia on February 19, 1987, as a private,
not-for-profit corporation to “organize, manage, produce, publicize and support debates for the
candidates for President of the United States. See Attachment 1 atS. The Co-Chairmen of the
CPD are Paul G. Kirk, Jr., and Frank J. Fahrenkopf, Jr. The CPD spdﬁfg;d two presidential
debates during the 1988 general election, three presidential debates and one vice presidential
debate in 1992, and two presidential debates and one vice presidential debate in 1996. /d.

The CPD plans to sponsor three presidential and one vice presidential debate during the 2000
general election. The CPD accepts donations from corporations and other organizations to fund
these debates.

On January 6, 2000, the CPD announced its candidate selection criteria for the 2000
general e}ection debates. Id. at 2. It stated that “the purpose of the criteria is to identify those
candidates who tIaw-/e achieved a level of electoral support such that they realistically are.
considered to be among the principal rivals fqr the Presidency.” Id. The criteria are: (1)
evidence of the candidate’s constitutional eligibility to serve as President of the United States
pursuant to Article I, Section 1 of the United States Constitution; (2) evidence of ballot access,
such as the candidate appearing on a sufficient number of state ballots to have at least a
mathematical chance of securing an Electoral College majority; and (3) indicators of electoral
support by having a level of support of at least fifteen percent of the national electorate as
determined by five selected national public opinion polling organizations, using the average of

those organizations’ most recent publicly-reported results at the time of the determination of
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eligibility.2 Id. at 9, 10. A candidate must meet all three criteria to participate in the debate.
The CPD also stated that it will determine participation in the first scheduled debate after Labor

Day 2000. /d. at 75. Furthermore, the CPD will extend invitations to participate in the vice

presidential debate to the running mates of the presidential candidates qualifying for participation
in the CPD’s first presidential debate, and invitations to participate in the second and third
debates will be based upon the same criteria prior to each debate. Id. _

C. Complaints

1. Reform Party Complail;t

The Reform Party alleges that the CPD was created to provide the Republican and
Democratic Parties with control over the presidential and vice presidential candidate debates in
the gene;'al election and to exclude third party candidates from those debates. The Reform Party
also states that the Republican and Democratic Parties continue to control the presidential
debates sponsored by the CPD. Thus, the Reform Party argues that the CPD does not satisfy
the requirement -t.h;t staging organizations not support or oppose political parties. 11 C.F.R.
§ 110.13(a). Furthermore, the complaint states that the CPD developed subjective criteria for
selection of candidates to participate in the 2000 general election debate which does not satisfy
11 C.F.R. § 100.13(c) and thus, contributions made to the CPD and expenditures incurred by the

CPD are prohibited contributions under 2 U.S.C. § 441b. The Reform Party also states that the

CPD must register as a political committee and report its receipts and expenditures.

2 Those five polling orgamzations are the ABC News/Washington Post, CBS News/New York Times; NBC
News/Wall Street Journal; CNN/USA Today/Gallup; and Fox News/Opiion Dynarmcs. The CPD has also retamned
Frank Newport, Editor-in-Chuef of the Gallup Poll, as a consultant in implementing the 2000 candidate selection
cnitena. /d at9, 10. '
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Specifically, the complaint challenges the third criterion, the level of electoral support, as
subjective because it is based on the use of polls. The Reform Party criticizes the use of polling
because they believe that polls have significant margins of error which make it difficult to
determine the actual level of support. Furthermore, the Reform Party questions the CPD’s
polling methodology to take the average of five polls which may have different sample sizes, and
target different populations, such as eligible voters versus eligible voters most likely to vote. The
complaint also argues that in using polls, the CPD grants complete discretion to the polling
organizations with respect to deciding the portit;n of the electorate polled, the wording of the
questions, and the names of the candidates about which the polls inquire. Additionally, the
Reform Party argues that the electoral support requirement of fifteen percent is three times the
statutor}; requirement of five percent of the general election vote that presidential candidates of a
political party must receive in order for the political party to receive federal funding in the next
general election.

-F urthc;.x:r;x;r-e, the complaint argues that participation in the debates provides extensive
television exposure and media coverage, which increases the candidate’s ability to commum:cate
his or her message and obtain support of the voters. The Reform Party cites the example of Ross
Perot, a third party candidate in 1992, who had support of 7% of the electorate in the polls prior
to the debates, but received 19% c!>f the vote in the 1992 general election.

The Reform Party complaint requests that the Commission find reason to believe that the
CPD’s current candidate selection criteria, particularly the level of electoral support in the
national electorate criterion, violates the Act and Commission regulations because it is neither

pre-existing nor objective, and direct the CPD to substitute the level of electoral support criterion
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with the criterion of qualification for public funding in the general election. The complainants
also request that the Commission find reason to believe that, as a result of the CPD’s candidate
selection criteria, the CPD is acting as an illegal, non-reporting political committee receiving
and making illegal corporate contributions and expenditures in violation of the Act and the
Commission’s regulations. Finally, the complainants request thatthe Commission take action to
correct and prevent continued illegal activities of the CPD.
2. Natural Law Party Complaint

The Natural Law Party argues that the C'PD’s sponsorship of candidate debates is
intended to promote the candidates of the Democratic and Republican parties to the exclusion of
the candidates of other parties, and thus, the CPD’s expenditures in sponsoring the debates are
expendi-tures by a corporation in connection with an election to public office in violation of
2US.C. § 441b(a). Furthermore, the Natural Law Party complaint states that the CPD’s
sponsorship of the debates does not satisfy the requirement of 11 C.F.R. § 110.13(a) to be
nonpa;'tisan beca-u.;e the CPD was created by the Democratic and Republican parties and
continues to serve their joint interest in limiting the participation of third party candidates. The
complaint also argues that the CPD does not satisfy the requirement of 11 C.F.R. § 110.13(c) to
use pre-established, objective criteria because the level of electoral support criterion depends
upon polling results that are approximations with “substantial” margins of error and are
influenced by the design of the polling questions. The Natural Law Party alleges that CPD’s
expenditures incurred in sponsoring the presidential debates are prohibited contributions to the
DNC and RNC in violation of 2 U.S.C. § 441b(a), and any corporate contributions received by

the CPD are prohibited contributions. Additionally, the complaint alleges that the CPD is a
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political committee within the meaning of 2 U.S.C. § 431(4)(A), and has failed to report
contributions as required by the Act. The Natural Law Party also argues that the DNC and the
RNC have failed to report contributions from the CPD.

The Natural Law Party complaint requests that the Commission find reason to believe
that the CPD, DNC, and RNC have violated or are about to violate 2 U.S.C. § 441b(a) by making
and/or accepting prohibited contributions. The Na\tural Law Party also requests that the
Commission find reason to believe that the CPD has violated or is about to violate 11 C.F.R.

§ 110.13 by staging candidate debates in a panis;m manner and without pre-established, objective
criteria. Additionally, the Natural Law Party requests that the Commission find reason to believe
that the CPD has violated or are about to violate 2 U.S.C. § 433 by failing to register as a
political ;:ommittee, and the CPD, DNC, and RNC have violated or are about to violate 2 U.S.C.
§ 434 by failing to report contributions and expenditures. Finally, the Natural Law Party requests
that the Comm1ssmn enjoin the CDP’s sponsorship of debates as presently proposed, require the
CPD to register as a pohtlcal committee, and require the CPD, DNC and RNC to make required
reports.

3. Wohlford Complaint

The Wohlford complaint alleges that the CPD’s criteria for selecting candidates to
participate in the 2000 general election is subjective, specifically the criterion which requires a
candidate to demonstrate electoral support by averaging 15% in five selected polls, because
polling is neither fair nor objective. Furthermore, the Wohiford complaint states that instead of
the electoral support criterion, an example of an objective criterion would be to require a

candidate to have spent a certain monetary amount on his or her campaign by a specific time
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prior to the first debate. Finally, the complaint states that the Commission has two choices to
remedy the alleged violations, such as excluding the CPD as a sponsoring organization if they
maintain the criteria now published or require that the CPD eliminate polling from its criteria and
substitute “truly objective” criteria.

D. Responses

1. Responses from the CPD to the Reform Party, Natural Law Party and
Wohlford Complaints

In response to the complaints, the CPD argues that no CPD Board member is an officer of
either the Democratic National Committee or the Republican National Committee, and the CPD
receives no funding from the government or any political party. Attachment 1 at 5. The CPD
also argues that any references to its founding as a bipartisan effort was an effort to ensure that it
was not controlled by any one party, not an effort by the two major parties to control CPD’s
operations or to exclude non-major party candidates in CPD-sponsored debates. /d., footnote 6.

In regard-tc; its candidate selection criteria, the CPD argues that the purpose of the
candidate selection criteria is to identify those candidates, regardless of party, who realistically
are considered to be among the principal rivals for the Presidency. Attachment 1 at 2.
Moreover, in regard to the third criterion, the CPD states that it sets forth a bright line standard
with respect to electoral support, which is at least 15% of the national electorate as determined by
the average results of five selected national public opinion polling organizations at the time of
the CPD’s determination of eligibility before each debate. Attachment 1 at 3. The CPD argues
that in promulgating the regulation, 11 C.F.R. § 110.13, the Commission permits the staging

organization to determine the objective criteria. /d.
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With respect to the issue of electoral support and polling, the CPD argues that the
Commission has ruled in a previous matter regarding its 1996 candidate selection criteria that it
is appropriate for the criteria to include a measure of candidate potential or electoral support and
to use polls to measure that support. Attachment 1 at 3. Moreover, the CPD states that the five
polling organizations that it will employ are well-known, well-regarded, and will poll frequently
throughout the 2000 election. /d. at 16. The CPD also argues that because public opinion
shifts, it will use the most recent poll data available before the debates. /d. In regard to any
methodological differences among the polls, the 'CPD states that taking the average of five polls
may reduce the random error that could come from using only one source, and averaging does
not invalidate the results. /d. at 16. Furthermore, the CPD, citing the declaration of Dorothy
Ridings,‘a CPD Board member, argues that requiring a level of electoral support of 15% of the
national electorate is reasonable because the “fifteen percent threshold best balanced the goal of
being sufficiently inclusive to invite those candidates considered to be among the leading
candidates, witht;u; being so inclusive that invitations would be extended to candidates with only
very modest levels of support.™ Id. at 14.

In regard to the Reform Party’s argument that a candidate’s eligibility for public funding
in the general election should be used instead of electoral support of 15 % of the national
electorate, the CPD states that it is opposed to a candidate’s eligibility for public funding as a
criterion because it is premised on the results of the previous election and not at all on the level

of present public interest in the candidates running for office. Attachment 1 at 3.

} The CPD also notes that John Anderson achieved this level of electoral support prior to the first presidennal
debate 1n 1980 and was invited by the League of Women Voters to participate in that debate. Furthermore, the CPD
states that other presidennal candidates, such as George Wallace 1n 1968 and Ross Perot in 1992, had hugh levels of

support. /d. at 14.
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2. Response from the DNC to Reform Party and Natural Law Party
Complaints
In response to the complaints, the DNC urges the Commission to dismiss the complaints
against them and find no reason to believe that the DNC has violated the Act or Commission
regulations. Furthermore, the DNC argues that it is independent of the CPD and that Mr. Paul
Kirk, CPD Co-Chairman, who also served as DNC Chairman from 1985-1989, has held no office
and played no role in the DNC since 1989. Attachment 3. The DNC also states that no DNC
member, officer or employee sits on the Board <.)f the CPD, and the DNC does not now play, nor
has it ever played, any role in determining CPD’s criteria for candidate selection for the debates.
Attachments 2 and 3. Additionally, the DNC argues that any violation by the CPD of the
Comnﬁ;sion’s debate regulations would not constitute an in-kind contribution to the DNC,
which is distinct from a presidential candidate. Attachment 2.
3. Response from the RNC to the Reform Party and Natural Law Party
N Complaints
The RNC requests that the Commission find no reason to believe that violations of the_
Act occurred.* Furthermore, the RNC states that the complaints should be dismissed against the
RNC because the CPD is not an affiliated committee or “alter ego” of the RNC. Attachments 4
and 5. The RNC acknowledges that Mr. Frank Fahrenkopf, Co-Chairman of the CPD, was

Chairman of the RNC during the founding of the CPD, but the CPD was never an official or

‘ The RNC was a respondent in MUR 4473 1n which Perot 96, Inc. challenged the CPD’s 1996 candidate
selection critena for participation in the debates. The RNC's response to MUR 4473 was attached to 1ts response to
MUR 4987 and incorporated by reference.
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approved organization of the RNC. /d. Finafly, the RNC states that no CPD Board Member is
an officer of the RNC, and that the RNC neither organized nor controls the CPD. /d.

III. ANALYSIS

Based upon the available evidence, it appears that CPD has complied with the
requirements of section 110.13 of the Commission’s regulations governing sponsorship of
candidate debates. While the Reform Party and the Natural Law Party argue that the CPD’s Co-
Chairmen, Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr., are former Chairmen of the Democratic
and Republican Parties respectively, they have not provided evidence that the CPD is controlled
by the DNC or the RNC. There is no evidence that any officer or member of the DNC or the
RNC is involved in the operation of the CPD. Moreover, there does not appear to be any
evidence that the DNC and the RNC had input into the development of the CPD’s candidate
selection criteria for the 2000 presidential election cycle. Thus, it appears that the CPD satisfies
the requirement of a staging organization that it not endorse, support or oppose political
candidates or pol;ti;:al parties. 11 C.F.R. § 110.13(a).

Furthermore, CPD’s criteria for participation in the candidate debates appear to be pre-
established, objective criteria as required by 11 C.F.R. § 110.13(c), and not designed to result in
the selection of certain pre-chosen participants. The CPD’s criteria for determining who may
participate in the 2000 general election presidential debates consist of cgonstimtional eligibility,
appearance on sufficient state ballots to achieve an Electoral College majority, and electoral
support of 15% of the national electorate based upon an average of the most recent polls of five
national public opinion polling organizations at the time of determination of eligibility. The

complainants acknowledge that the first and second criteria, constitutional eligibility and ballot
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access, are objective, but argue that the third criterion, level of electoral support, is subjective
because it is based upon polling.

The Commission has accorded broad discretion to debate sponsors in determining the
criteria for participant selection. In promulgating 11 C.F.R. § 110.13(c), the Commission stated:

Given that the rules permit corporate funding of candidate debates, it is appropriate
that staging organizations use pre-established criteria to avoid the real or apparent
potential for a quid pro quo, and to ensure the integrity and fairness of the process.

The choice of which objective criteria to use is largely left to the discretion of the

staging organization. . ...

. Staging organizations must be able to show that their objective criteria
were used to pick the participants, and that the criteria were not designed to result

in the selection of certain pre-chosen participants. The objective criteria may be set to

control the number of candidates participating in a debate if the staging organization

believes that there are too many candidates to conduct a meaningful debate.
60 Fed. Reg. 64,262 (December 14, 1995).

The CPD'’s candidate selection criteria have been challenged in the past. In MURs 4451
and 4473, the Natural Law Party and Perot *96, Inc. filed complaints with the Commission
against the CPD regarding its 1996 candidate selection criteria. The Commission found no
reason to believe that the CPD violated the law by sponsoring the presidential debates or by
failing to register and report as a political committee.> The Commission noted that “the debate
regulations sought to give debate sponsors wide leeway in deciding what specific criteria to use.”
Statement of Reasons in MURs 4451 and 4473 at 8 (April 6, 1998). With respect to polling and
electoral support, the Commission noted in MURs 4451 and 4473 that it declined to preclude the

use of polling or “other assessments of a candidate’s chances of winning the nomination or

election” when promulgating 11 C.F.R. § 110.13. Furthermore, the Commission stated that

s In those matters, the Commission rejected the Office of General Counsel’s recommendations that the

Comnussion find reason to believe that the CPD violated the law.
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questions can be raised regarding any candidate assessment criterion and *absent specific
evidence that a candidate assessment criterion was “fixed” or arranged in some manner so as to
guarantee a preordained result, we are not prepared to look behind and investigate every
application of a candidate assessment criterion.” /d. at 9. Finally, in MURs 4451 and 4473, the
Commission referred to the Explanation and Justification for 11 C.F.R. § 110.13 which states
that reasonableness is implied when using objective criteria. /d. In view of the Commission’s
prior decisions, the CPD is not required to use qualification for public funding in the general
election as a debate participant criterion as the Reform Party argues.

It should be noted that the CPD used a different set of candidate selection criteria for the
1996 debates than it has proposed for the 2000 debates. However, the CPD’s candidate selection
criteria for 2000 appear to be even more objective than the 1996 criteria. In 1996, the CPD’s
candidate selection criteria were: (1) evidence of national organization; (2) signs of national
newsworthiness and competitiveness; and (3) indicators of national enthusiasm or concern.
With respect to S-iéI.lS of national newsworthiness and competitiveness, the CPD listed factor;,
such as the professional opinions of Washington bureau chiefs of major newspapers, news
magazines and broadcast networks; the opinions of professional campaign managers and
pollsters not employed by the candidates; the opinions of representative political scientists
specializing in electoral politics; a comparison of the level of coverage on front pages of
newspapers and exposure on network telecasts; and published views of prominent political
commentators. The CPD’s candidate selection criteria for 2000, which consist of constitutional
eligibility, ballot access, and a level of electoral support of 15% of the national electorate based

upon the average of polls conducted by five major polling organizations, appear to be relatively
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easier to determine which candidates will qualify, and appear to be even more objective than the
1996 candidate selection criteria. Given this, and the fact that the Commission did not find a
problem with the 1996 criteria, it appears that the CPD’s candidate selection criteria for
participation in the 2000 general election debates are in accordance with the requirements of

11 C.F.R. § 110.13.

Based upon the available evidence, it appears that the CPD satisfies the requirements of
11 C.F.R. § 110.13 to stage the debates, the CPD’s expenditures are not contributions or
expenditures subject to the Act, and the CPD does not meet the definition of a political
committee subject to the registration and reporting requirements of the Act.* Moreover, any
contributions from corporations to the CPD would not be prohibited contributions in violation of
2U.S.C. § 441b(a).

For the foregoing reasons, the Office of General Counsel recommends that the
Commission f_ind no reason to believe that the Commission on Presidential Debates and Paul G.
Kirk, Jr., and Fr;n.k J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. § 441b(a) by making
expenditures in connection with a federal election, 2 U.S.C. § 441a(f) by accepting prohibited
contributions from corporations or making contributions to the Democratic National Committee
or the Republican National Committee, 2 U.S.C. § 433 by failing to register as a political
committee, or 2 U.S.C. § 434 by failing to report contributions.

Furthermore, the Office of General Counsel recommends that the Commission find no

reason to believe that the Democratic National Committee and Andrew Tobias, as treasurer,

° The Reform Party complaint also states generally that the CPD's expenditures will benefit the presidential
candidates of the Republican and Democratic parties. Since the general election candidates for the Democranc and
Republican parties have not been nominated, the complainants could not allege any violations against the comruttees

of those candidates.
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violated 2 U.S.C. § 441b(a) by accepting prohibited contributions from the Commission on
Presidential Debates, or 2 U.S.C. § 434 by failing to report contributions from the Commission
on Presidential Debates. The Office of General Counsel also recommends that the Commission
find no reason to believe that the Republican National Committee and Alex Poitevint, as
treasurer, violated 2 U.S.C. § 441b(a) by accepting prohibited contributions from the

Commission on Presidential Debates, or 2 U.S.C. § 434 by failing to report contributions from
the Commission on Presidential Debates.

IV. RECOMMENDATIONS

1. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. § 433,2 U.S.C. § 434,
2US.C. § 441a(f), and 2 U.S.C. § 441b(a) in MUR 4987.

2. Find no reason to believe that the Democratic National Committee and Andrew Tobias, as
treasurer, violated 2 U.S.C. § 434, and 2 U.S.C. § 441b(a) in MUR 4987.

3. Find no reason to believe that the Republican National Committee and Alex Poitevint, as
treasurer, violated 2 7 S.C. § 434, and 2 U.S.C. § 441b(a) in MUR 4987.

4. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. § 433, 2 U.S.C. § 434,
2U.S.C. § 441a(f), and 2 U.S.C. § 441b(a) in MUR 5004.

5. Find no reason to believe that the Democratic National Committee and Andrew Tobias, as
treasurer, violated 2 U.S.C. § 434, and 2 U.S.C. § 441b(a) in MUR 5004.

6. Find no reason to believe that the Republican National Committee and Alex Poitevint, as
treasurer, violated 2 U.S.C. § 434, and 2 U.S.C. § 441b(a) in MUR 5004.

7. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. § 433, 2 U.S.C. § 434,
2US.C. § 441a(f), and 2 U.S.C. § 441b(a) in MUR 5021.

8. Approve the appropriate letters.
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Certification for MURs 4987, 5004,

and 5021
July 19,

2000

CORRECTED CERTIFICATION

I, Mary W. Dove, Acting Secretary of the Federal

Election Commission, do hereby certify that on

July 19, 2000 the Commission decided by a vote

of 6-0 to take the following actions in MURs 4987,

5004,

and 5021:

1. Find no reason to believe that the -Commission
on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen,
violated 2 U.S.C. § 433, 2 U.S.C. § 434,

2 U.8.C. § 441a(f), and 2 U.S.C. § 441b(a)
in MUR 4987.

2. Find no reason to believe that the Democrétic
National Committee and Andrew Tobias, as
treasurer, violated 2 U.S.C. § 434, and
2 U.S.C. § 441b(a) in MUR 4987.

3. Find no reason to believe that the Republican
National Committee and Alex Poitevint, as
treasurer, violated 2 U.S.C. § 434, and
2 U.S.C. § 441b(a) in MUR 4987.

4. Find no reason to believe that the Commission

on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen,
violated 2 U.S.C. § 433, 2 U.S.C. § 434,

2 U.S.C. § 441a(f), and 2 U.S.C. § 441b(a)

in MUR 5004.

(Continued)
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Federal Election Commission Page 3
Certification for MURs 4987, 5004,
and 5021

July 19, 2000

5. Find no reason to believe that the Democratic
National Committee and Andrew Tobias, as
treasurer, violated 2 U.S.C. § 434, and
2 U.S.C. § 441b(a) in MUR 5004.

6. Find no reason to believe that the Republican
National Committee and Alex Poitevint, as
treasurer, violated 2 U.S.C. § 434, and
2 U.S.C. § 441b(a) in MUR 5004.

7. Find no reason to believe that the Commission
on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen,

violated 2 U.S.C. § 433, 2 U.S.C. § 434,
2 U.8.C. § 441la(f), and 2 U.S.C. § 441b(a) in

MUR 5021.

8. Close the files in MUR 4987, MUR 5004, and
MUR 5021.

Commissioners Mason, McDonald, Sandstrom, Smith,

Thomas, and Wold voted affirmatively for the decision.

Attest:

ate

Acting Secretary of the
Commission

Received in the Secretariat: Thurs., July 13, 2000 4:30 p.m.
Circulated to the Commission: Thurs., July 13, 2000 12:00 p.m.
Deadline for vote: Wed., July 19, 2000 4:00 p.m.

1xd
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October 3, 2005

John Hagelin

Ralph Nader

Patrick Buchanan

Howard Phillips

Winona LaDuke

Natural Law Party

Green Party of the United States
Constitution Party .

Commission on Presidential Debates -

2U.S.C. § 431(9)(B)(i)
2U.S.C. § 433

2U.CS. § 434

2U.S.C. §§ 441a(a) and (f)
2US.C. § 441b(a)

11 CF.R. § 100.92

11 CF.R. § 100.154

11 CF.R.§110.13

11 C.FR. § 114.4(f)

None

Naone

' 11 CF.R. §§ 100.92 and 100.154 were previously codafied at §§ 100.7(b)(21) and 100.8(b)(23) during the

2000 election cycle.
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I. INTRODUCTION

In this matter, several third parties and their 2000 candidates challenge the eligibility of
the Commission on Presidential Debates (“CPD") to stage presidential and vice-presidential
debates, both retrospectively, in 2000 and prospectively, in 2004. Previously, in MURs 4987 and_
5004, the Commission rejected eligibility challenges, and courts in the ensuing dismissal suits
found in faver of the Commission. Complainants here repeat some of the same assertim;s made
in the previous MURs. However, they also proffer what they term “newly obtained evidence”
stemming {rom the CPD’s decision to exclude third-party candidates from debate audicnces in
2000. Complainants contend that as a result of the CPD’s alleged ineligibility to stage candidate
debates, the CPD has violated sgveral provisions of the Federal Election Campaign Act of 1971,
as amended (the “Act”) from which it would otherwise be exempted. For the reasons discussed
bclow,lthis Report recommends that the Commission find no reason to believe m-at'u:e CPD
violated the Act and close the file.2
11 DISCUSSION

Since 1988, the CPD, a nonprofit carporation, has staged candidate debates pursu.ant to
2 U.S.C. § 431(9)(B)(ii)’s safe harbor, which exempts from the definition of “expenditures”
“ponpartisan activity designed to encourage individuals 10 vote or register to vote.” Commission
regulations provide that_"[n]onproﬁl organizations described in 26 U.S.C. 501(c)(3) or (c:)(4) and

which do not endorse, support, or oppose political candidates or political parties may stage

2 On Fcbruary 11, 2004, complamants filed a suit in federal district court against tke Commission, alleging

that it had not acted upon their complaint within the time prescribed by 2 U.S.C. §§ 437g(a)(8)(A) and (C) Hagelin,
et al. v. FEC, Case No. 1.04cv00202 (HHK). Service of the complaint on the Commission was perfected on
February 18, 2004.
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candidate debates in accordance with this section and 11 C.F.R. 114.4(f).” 11 C.F.R.

§1 10.13(a)(1).” See also 11 C.FR. §§ 100.92 and 100.154 (exempting funds used to defray
costs incurred in staging candidate debates in accordance with the provisions of 11 CF.R

§§ 110.13 and 114.4(f) from the definitions of “‘contribution” and “expenditure,” respectively).
Thus, if the debate staging orgaﬁization meets therequirements of section 110.13(a)(1), and
stages debates in accordance with sections 110.13(b) and (c) and 114.4(f), the organization’s
activities are exempt from the definitions of “contribution” and “expenditure.”

Complainants, who challenge only the CPD’s eligibility to stage debates pursuant to
2U.8.C. §431(9)B)(ii) and 11 C.F.R. § 110.1?;(a)(1), contend that the CPD’s alléged
ineligibility subjects jt to pravisions of the Federal Election Campaign Act of 1971, as amended
(the “Act”), from which it would otherwise be exempt. Specifically, complamants alleg,e that the
CPD, as a corporation, cannot legally make contributions or expenditures, see 2 U S C.

§ 441b(a). By inference, complainants appear to allege that CPD made prohibited corporate
contributions to the Bush-Cheney and Gore-Lieberman campaigns in connection with the 2000
debates. “Alternatively, they allege, the CPD is a political committee, in which case its filure to
register and report pursuant to 2 U.S.C. §§ 433 and 434 is a continuing violation of the Act.
Under this theory, by inference, complaints allege CPD made excessive contributions to the
Bush-Cheney and Gore-Licberman campaigns in 2000. They also allege that CPD received
excessive and corporate contributions, See 2 U.S.C. §§ 441a(a), 441a(f) and 441b(a). Complaint

at 2,4, 7-8.

3 11 C.FR. §§ 114 4(f)(1) and (3) provide that corporations staging debates in accordance with 11 C.F.R.
§ 110.13 may use their own funds to do so, and may also acccpt donations from other corporations and lahor
organizalions for the purpose of staging the debates, :
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Complainants seek 1o attack the CPD’s ehgibiiir‘y to stage nonpartisan debates by
asscrting that the CPb is in fact a pantisan organization that by its consistent pattern of
exclusionary behavior an;i actions, did ‘cndorse, support or oppose political candidates or
political parties.”” Complaint at 7, 9. In support, complainants advance two arguments. First,
complainants maintain that “[t}he CPD was founded, and is controlled by the Republican and
Democratic Parties and their representatives,” id* at 4-5, citing the alleged partisan composition
of CPD’s board of directors and the CPD’s founding by co-chairs who were, at that time,
chairmen of the Republican National COmmittee' (“RNC”) and the Democratic National
Committ'ee (“DNC™), respectively. These assertions, however, were previously advanced in
MURs 4987 and 5004. In thase MURs, the' Commission found no rcason te believe that the CPD
had violated the Act, and in subsequent section 437g(a)(8) dismissal suits brought by the MUR

4987 and 5004 complainants, courts found for the Commission.® Complainants’ first argument,
P

therefore, should be rejected.

‘ In Buchanan v, FEC, 112 F.Supp.2d 58 (D.D.C. 2000), aff'd on different grounds, No. 00-5337 (D.C. Cir.
September 29, 2000) (“Buchanan™), brought by complainants in MUR 4987, the court stated that “the General
Counsel found, and the FEC agreed, (hat planufs failed to provide cnough evidence to establish a reason 1o believe
that the CPD™ did not meet the eligibility requirements of 11 C.F.R. §110.13(a){1), noting that, among other things,
the “Gencral Counsel determined that plaintiffs’ evidence failed 10 show . . . that the ‘CPD is controlled by* the two -
major parties.” 112 F.Supp 2d at 70-71. The coun furthex stated that the evidence suhmitted by plaintiffs included
the founding of the CPD in 1985 by its two co-chairs who were then the respective chairmen of the RNC and the
DNC and the composition of CPD’s board as consisting largely of current and farmer elected officials of the two
major parties and party activists. /d. at 7). The court concluded that “[b]ased on the factual record before it, the
FEC did not abuse its discretion in finding that there was no ‘reason to believe’ that the CPD currently ‘dofes) not
endorse, support, or oppose pohtical candidates or political parties.” 11 C.F.R. § 110.13(a)(1).” In Naturul Law
Party v. FEC, Civ. Action Nn 00CV02138-(D.D C. September 21, 2000), aff"d on different grounds, No. 90-5338
(D.C. Cir. September 29, 2000), brought by.complainaats in MUR 5004, the court found for the Commission on the
merits based on the reasoning set forth in Buchanan. (See Tabs D-G attached to the Response); see also Becker v.
FEC, 230 F.3d 381 (1* Cir. 2000) (rejecting challenge by Ralph Nader and others 1o the Commmssion’s debate
rcgulations). Similar arguments were also rejected by the Commission in MUR 5207, although the marter fcused -
more on CPD’s specific selection criteria-and lcss on CPD's eligibility to be a sponsoring organization. Although
the MUR 5207 complatnant subsequently brought a section 437g(a)(8) swit in the Western District of Washington,
the district court dismussed the swit on procedural grounds and the Ninth Circuit affirmed the dismissal.
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Sccond, complainants point to “newly obtained evidence.” Complaint at 2. According to
the complaint, before the first presidential debate il]‘ 2000, “the CPD leadership decided to
exclude all third-party candidates from attending the presidential dcbate as audience members,” a
“decision also applied to all three of the presidential debates and presumptively the vice-
presidential debates.” Jd. at 5. The complaint further allegcs that CPD’s general counsel
Prcparcd and distributed a “face book™ of uﬁrd-part'y candidates so that CPD personnel could
spot and deny the candidates access to the debate hall even if they had tickets. Jd. The
complainants support these allegations with refcrcqccs to excerpled deposition testimony,

appended to the complaint, of a CPD co-chair, Frank J. Fahrenkopf, Jr., and of CPD’s general
counsel, Lewis K. Loss, both of whom were involved in the exclusion decision.’

The crux of complainants’ claim is that the CPD’s decision to exclude third-party

.

candidétes from the 2000 debate audiences was a p:;nisan maneuver. This allegation rests ona

deposition statement fron1 Mr. Loss that ““(the CPD‘-s] concern was that if a third-party c;mdidate
who had not quahfied for participation in the debate went to the trouble to get a ticket and attend
the debate that-it. would be for the pu;'pose of campaigning in some way, which seemed 0 imply

the potential for disruption.” Complaint at 6.° From this, complainants derive the conclusion

5 Thesc depositions were taken during discovery in a lawsuit filed by Ralph Nader against the CPD in 2000.
According to press accounts, Nader sued the CPD in federal district court in Massachusetts, alleging that although he
had a ticket to an auxiliary room oulside the debate hall 10 vicw the debate, he was escorted by sccurity personnel off
the college campus where the debate was being held. Nader, who settled the case, reportedly received $25.000 and a
lerter of apology from the CPD. Will Lister, Nader Claims Victory in Debate Suit Settlement, THE ASSOCIATED
PRESS, April 17, 2002: Maria Recio, Nader Sertles Debate Lawsuit, THE FORT WORTH STAR-TELEGRAM, April 18,
2002. Thus, the evidence is not exactly “newly obtaincd.” In fact, the exclusion of Nader from the audience of the
Boston debates was referred to in passing in the complaint sn MUR 5207.

s According to CPD's Respanses 10 Interrogatorics in the Nader lawsuit, debate tckets “were distributed the
day of the debate to invited guests of the [CPD], the Umiversity of Massachusetts, and the campaigns of thosc
participating in the presidential debate.” (Tab M to the Response at 12)
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that the CPD “intended the exclusion of all third-paity candidates from the debate hall to deny
these candidates and their parties any ‘campaigning’ opportunities.”” Id. Accordingto
complainants, although the major party candidates engaged in significant campaigning by
attending and participating in the televised debaics; “the CPD’s decision was clearly intended to
deny third-party candidates any media coverage .jn :the debate hall and/or deny then'.l ready
avajlability to the approximately 1,700 news replort_e-rs attending the debates.” Jd. Thus; “the
CPD acted as a partisan organizalion to intentionally provide the Republican and Democratic
Candidates and Parties with va!uablei benefits th:at ﬂ denied to all other third-party candidates and
their parties, including Complainants.” Jd.

In its response, the CPD first notes that the. :Commission’s regulations do not suggest that
cligibility to sponsor candidate debates dcpends on.who is permitted to sit in the dcbate aud:ence
and that the federal election laws do not oblige the CPD to admit candidates not quahfymg for
participation in the debates to the audience so that t'hey can engage in campaigning. Response at
3-4. But “[e/ven if therec were some theoretical set of facts where the question of who sits in the
audiénce were relevant to an organization’s eligibility to serve as a staging organizationg-" id at 4,
(emphasis in the original), the CPD contends that, l"lnder the circumst.ances, it is evident that the
decision alleged in the complaint was made for the purpose of preventing disruption of the live
international television broadcast of the debate,":' and ‘‘had nothing to do with partisanship.”
Response at 5.

The Response states (and attaches corroborating documentation at Tabs I-L) that “in the
period Jeading up to the first presidential debate.in':".OOO, Mr. Nader and his supporters gngaged

in conduct that reasonably led the CPD to be concemcd about the risk of disruption of the live

intematjonally televised debate,” including iarge rallies, cries of “Let Ralph Debate,” certain



LoVds LoD

10

11

12

13

14

15

17

18

19

20

21

22

23

MUR 5378 7

Furst General Counscl's Re[. .

public statements by Mr. Nader, and prolests outside of, and a break-in into the CPD’s
Washington, D.C. offices by Nader supporters. Response at 4. In this context, the isolated
refercnce in the Loss testimony to “campaigning” does not appear to be partisan, particutarly
where Mr. Loss links it to “the potential for disruption”; “disruption” indicates disorderly
conduct, not a mere presencc in an audience or access to reporters. Moreover, other swern
testimony of Mr. Loss, that he “had some serious reservations about a scenario of admitiing such
a candidate and trying to control the disruption in the context of this particular event with a live
television broadcast,” indicates that he was concermed about the potential for disruption, ot
partisan opportunities. See excerpt from Dcpositiox_l: of Lewis K. Loss at 48 (appended m.thc
complaint). See also excerpt from Deposition of Frank J. Fahrenkopf, Jr. at 45 (appendeci to the
complaint) (he thought Mr. Nader might “stand upiin the audience, stand up on a chair a.nd say,
oh, I could be on that stage, why won’t you let me On the stage. That’s what ]- x;a-s.éonc‘ém-ed
about. And I felt that would be cxtremclydisruﬁtivé")._

The issue presented by the cm'*nplaim is not whether CPD’s exclusion decision was a
good one, or.even whether its fears of disruption were well-founded. The issue is wheth-ér there
1s a sufficient basis 1o conclude the decjsion may have been animated by partisanship. There is
not. The complaint’s allegations as to the CPD’s motivation are based entirely upon taking the
word “campaigning” from its context in the surrc;unding circumstances and of the sentence in
which it appears, and asserting that this word, in and of itself, cstablishes a partisan motia;ation.
The CPD, on the other hand, has presenied substaimtial information indicating that its decidion
was based on concerns of potential disruption during live television broadcasts, not pani;énship.
Moreover, CPD’s position draws additional support from other sworn testimony, quoted%\.bove,

of Mr. Fahrenkopf and Mr. Loss. See Statement of Reasons in MUR 5141 (Moran for Congress,
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issued March 11, 2002) (“mere speculation . . .will not be accebted as true,” and “‘a comp]nint
may be dismissed if it consists of factua‘ a]legation.;»-lhat are refuted by sufficiently c0mp;lling
evidence produced in responses to the complaint”).” Because the complaint’s mistaken x;:liance
upon a single woid, divorced from context, providcs: no grounds in this matter to qucsti(;@ CPD's
past or continuing eligibility to stage debates, there’is no basis upon which to investigate whether
it has forfeited the statutory and regulatory exemptions available to eligible staging orga;ﬁzations
and, therefore, there is no reason to im; tigate the (}PD’s alleged violations of the Act’é |
contribution and expenditurc prohibitions z;nd limiltations, or its alleged failure to registér‘ and
rcport as a political committee. ,
Based on the above, this Office ecommen&s that the Commission find no reasox; to
believe that the Commussion on Presidential Debates violated 2 U.S.C. §§ 433 434 441.-1(a)

441 a(i), or 441b(a), and close the file.

III. RECOMMENDATIONS

1. Find no reason to believe that the Commission on Pres:dentlal Debates violated 2 U S.C.
§§ 441b(a), 441a(a), 441a(f), 433, or 434.

2. Approve the appropriate Jetters.

3. Close the file.

Lawrence H. Norton
General Counsel

< J2/09 oy zmz.!,«/ 23
Dajé 4 ' ‘ . Rhonda J. Vosdj gh

-Associate Genréral Counse]
“for Enforcement
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FEDERAL ELECTION COMMISSION

Washington, DC 20463 MAR 2 2 2004

Stacey L. McGraw, Esq.
Ross, Dixon & Bell, L.L.P.
2001 K Street, NW
Washington, DC 20006
RE: MUR 5378
Commission on Presidential Debates *

Dear Ms. McGraw:

On July 24, 2003, the Fcderal Election Commission notified your client, the Commission on
Presidential Debatcs, of a complaint alleging violations of certain scctions of the Federal Election
Campaign Act of 1971, as amended. On March 18, 2004, the Commussion found, on the basis of .
the information in the complaint and information provided by your client, that there 1s no reason to
belicve your client violated 2 U.S.C. §§ 433, 434, 441a(a), 441a(0), or 441 b(a) Accordmgly, the
Commission closed its file in this matter, -

Documcnts related to the case will be placed on the public record within 30 days. See
Statcment of Policy Regarding Disclosure of Closed Enforcement and Related Files,
68 Fed. Reg. 70,426 (Dec. 18, 2003). A copy of the General Counsel’s Report is enclosed-for your

information.

If you have any questions, please contact Ruth Heilizer, the attomey assigned to this matter,
at (202) 694-1598.
Sincerely,

Lawrence H. Norton
Gencral Counscl

AR

ence L/Calvert Jr. /
Deputy Associate General Counsel
for Enforccment

Euclosure: Gencral Counsel’s Report
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FEDERAL ELECTION COMMISSION
WASHINGTON O C 046!

BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of )
' ‘ )
Commission on Presidential Debates )
‘ )
Clinton/Gore ‘96 General Committes, )
Ine., and Joam C. Pollitt, as Treasarer )
‘ ) MURs 4451 and 4473
Dole/Kemp ‘96, Ine., and )
Robert E. Lighthizer, as Treasurer )
)
DNC Services Corporation/Democratie )
National Committee and Carol Pensky, )
23 Treasurer )
)
Republican National Committeeand )
Alec Poiteving, as Treasurer )
STATEMENT OF REASONS
Chairman Joan Aikens
Vice Chairman Scott E. Thomas
Commissioner Lee Anan Elliots

Commissioner Danny Lee McDonald
Commissioner John Warren MeGarry

. INTRODUCTION

On February 24, 1998, the Commission found no reason to believe that the
Commission on Presidential Debates (“CPD") violated the law by sponsoring the 1996
presidential debates or by failing to register and report as a political committee. The
Commission also found no reason to believe that Clinton/Gore ‘96 General Committee,

Inc., Dole/Kemp *96, and their treasurers (collectively, the “Committees™), violated the
law by accepting and failing to report any contributions from CPD. The Commission
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closed the file with respect to all of the respondents. The reasons for the Commission's
findings are set forth in this statement.

IL SELECTION OF PARTICIPANTS FOR CANDIDATE DEBATES

A. Legal Framework

Under the Federal Election Campaign Act of 1971 as amended (“FECA"),
corporations are prohibited from making contributions' or expenditures® m connection
with federal elections. 2 U.S.C. § 441b(a); see also 11 CF.R. § 114, 2(b). The
Commission has promuigated a regulation that defines the term “contribution” to include:
“A gift, subscription, loan . . ., advance or deposit of monsey or anything of value made...
for the purpose of influencing any election for Federal office.” 11 C.F.R. § 100.7(a)(1).
See also 11 C.F.R. § 114.1(a). “Anything of value” is defined to include all in-kind
contributions. 11 C.F.R. § 100.7(a)(1)(iiiXA). The regulatory definition of contribution
also provides: “{u]nless specifically exempted under 11 C.F.R. § 100.7(b), the provision
of any goods or services without charge . . . is a contribution.” Id

Section 100.7(b) of the Commission's regulations specifically exempts ~
expenditures made for the purpose of staging debates from the definition of contribution.
11 C.F.R. § 100.7(b)X21). This excmpuon requires that such debates meet the
requxrcmcnts of 11 C.F.R. § 110.13,* which establishes parameters within which staging
organizations must conduct such debates. The parameters address: (1) the types of
organizations that may stage such debates, (2) the structure of debates, and (3) the criteria
that debate staging organizations may use to select debate participants. With respect to
participant selection criteria, 11 C.F.R. § 110.13(c) provides, in relevant part:

' FECA defines contribution to include “any gift, subscription, loan, advance, or deposit of money or
anything of value made by any person for the purpose of influeacing any election for Federal office.”
2U.S.C, § 431(8XAXi). see also 2 U.S.C. § 4415(b)2).

° FECA defines expenditure 10 include “any purchase, payment, distribution, loan, advance, deposit, or
g'ft of money or anything of value, made by any person for the purpase of influencing any election for
Federal office.” 2 U.S.C. § 431(IXAXi). see also 2 U.S.C. § 441b(bX2).

' The presidential candidates of the major parties who accept public funds cannot accept contributions
from any source, except in limited circumstances that are not raised herem. 26 U.S.C.

§ 9003(bX(2); see also 11 C.F.R. § 9012.2(a).

‘ The exemption also requires that such debates meet the requirements of |1 C.F.R. § 114 4, which
permits certain nonprofit carpocations to stage candidate debates and ather corporations and labor
organizations to donate funds to organizations that are staging such debates. 11 C.F.R. §§ 114 4(f)X1) and
(3). This section also requires the debates 1o be staged in accordance with the standards in 11 C.F R.
§110 (3. /d

/14
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Criteria for candidate selection. For all debates, staging
organization(s) must use pre-established objective criteria to
determine which candidates may participate in a debate. For
general election debates, staging organization(s) shall not use
nomination by a particular political party as the sole objective
criterion to determine whether to include a candidate in a debate.

11 CF.R. § 110.13. When promulgating this regulation, the Commission explained its
purpose and operation as follows:

25844814441’

Given that the rules permit corporate funding of candidate debates,
it is appropriate that staging organizations use pre-established
objective criteria to avoid the real or apparent potential for a quid
pro quo, and to ensure the integrity and faimess of the process.
The choice of which objective criteria to use is largely left to the
discretion of the staging organization. . . .

. . . Staging organizations must be able to show that their objective
criteria were used to pick the participants, and that the criteria were
not designed to result in the selection of certain pre~chosen
participants. The objective criteria may be set to control the
number of candidates participating in a debate if the staging
organization believes there are too many candidates to conduct a
meaningful debate.

Under the new rules, nomination by a particular political party,
such as a major party, may not be the sole criterion used to bar a
candidate from participating in a general clection debate. But, in
situations where, for example, candidates must satisfy three of five
objective criteria, nomination by a major party may be onc of the
criteria. This is a change from the Explanation and Justification
for the previous rules, which had expressly allowed staging
organizations to restrict general election debates to major party
candidates. See Explanation and Justification, 44 FR 76735
(December 27, 1979). In contrasy, the new rules do not allow a
staging organization to bar minor party candidates or independent
candidates from participating simply because they have not been
nominated by a major party.

60 Fed. Reg. 64,260, 64,262 (Dec. 14, 1995).

Ss/14
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Thus, if an appropriate corporation staged a debate among candidates for federal
office and that debate was staged in accordance with all of the requirements of {1 C.F.R.
§ 110.13, then the costs incurred by the sponsoring corporation would be exempt from
the definition of contribution pursuant to the operation of 11 C.F.R. § 100.7(b)(21). See
also 11 C.F.R. §§ 114.1(a)(2)x) and 114.4(f)(1). Similarly, other corporations legally
could provide funds to the sponsoring corporation to defray expenses incurred in staging
the debate pursuant to the operationof 11 C.F.R. §§ 114.1(a)(2)(x) and 114.4(f)(3). On
the other hand, if a corporation staged a debate that was ot in accordance with 11 C.F.R.
§ 110.13, then staging the debate would not be an activity “specifically permitted” by
11 C.F.R. § 100.7(b), but instead would constitute a contribution to any participating
candidate under the Commission’s regulations. See 11 C.F.R. § 100.7(a)(1)iii)(A)
(noting “unless specifically exempted™ anything of value provided to the candidate
constitutes a contribution). The participating candidates would be required to report
receipt of the in-kind contribution as both a contribution and an expenditure pursuant to
11 C.F.R. § 104.13(a)(1) and (2). See 2 U.S.C. § 434(b)(2XC) and (4).

B. Commission on Presidential Debates Selection Criteria

CPD was incorporated in the District of Columbia on February 19, 1987, as a
private, not-for-profit corporation designed to organize, manage, produce, publicize and
support debates for the candidates for President of the United States. Prior to the 1992
campaign, CPD sponsored six debates, five between candidates for President, and one
between candidates for Vice President. In the 1996 campaign, CPD sponsored two
Presidential debates and one Vice Presidential debate. Only the candidates of the
Democratic and Republican parties were invited to participate in the 1996 debates. CPD
produced written candidate selection criteria for the 1996 general election debate
participation. Relying on these criteria and the recommendation of an advisory
committee consisting of a broad array of independent professionals and experts, the CPD
determined that only the Democratic and Republican candidates had a “realistic chance of
winning” the 1996 election.

The introduction to the candidate selection criteria explains, in pertinent part:

In light of the large number of declared candidates in any given
presidential election, [CPD] has determined that its voter education
goal is best achieved by limiting debate participation to the next
President and his or her principal rival(s).

A Democratic or Republican nominee has been elected to the
Presidency for more than a century. Such historical prominence
and sustained voter interest warrants the extension of an invitation
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to the respective nominees of the two major parties to participate in
[CPD’s] 1996 debates.

In order to fusther the educational purposes of its debates, {CPD]
has developed nonpartisan criteria upon which it will base its
decisions regarding selection of nonmajor party candidates to
participate in its 1996 debates. The purpose of the criteria is to
identify nonmajor party candidates, if any, who have a realistic
(i.e., more than theoretical) chance of being clected the next
President of the United States and who properly are considered to
be among the principal rivals for the Presidency.

The criteria contemplate no quantitative threshold that triggers
automatic inclusion in a [CPD]-sponsored debate. Rather, [CPD}
will employ a multifaceted analysis of potential clectoral success,
including a review of (1) evidence of national organization, (2)
signs of national newsworthiness and competitiveness, and (3)
indicators of national enthusiasm or concem, to determine whether
a candidate has a sufficient chance of election to warrant mclusxon
in one or more of its debates.

February 6, 1998 General Counsel's Report (“G.C. Report”) at Attachment 4, at 57.

Thus, CPD identified its objective of determining which candidates have a
realistic chance of being elected the next President, and it specified three primary criteria
for determining which “nonmajor” party candidates to invite to participate in its debates.
CPD further enumerated specific factors under each of the three primary criteria that it
would consider in reaching its conclusion.

For its first criterion, “evidence of national organization,” CPD explained that this
criterion “encompasses objective considerations pertaining to [Constitutional] eligibility
requirements . . . [and] also encompasses more subjective indicators of a national
campaign with a more than theoretical prospect of electoral success.” /d. The factors to
be considered include:

a. Satisfaction of the eligibility requirements for Article [I,
Section | of the Constitution of the United States.

b. Placement on the ballot in cnough states to have a mathematical
chance of obtaining an electoral college majority.

7714
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c. Organization in a majority of congressional districts in those
states.

d. Eligibility for matching funds from the Federal Election
Commission or other demonstration of the ability to fund a
national campaign, and endorsement by federal and state
officeholders.

Id

CPD’s second criterion, “signs of national newsworthiness and competitiveness,”
focuses “both on the news coverage afforded the candidacy over time and the opinions of
electoral expents, media and non-medis, regarding the newsworthiness and
competitiveness of the candidacy at the time [CPD] makes its invitation decisions.” /d
Five factors are listed as examples of “signs of national newsworthiness and
competitiveness”™:

a. The professional opinions of the Washington bureau chiefs of
major newspapers, news magazines, and broadcast networks. - -

b. The opinions of a comparable group of professional campaign
managers and pollsters not then employed by the candidates under
consideration.

¢. The opinions of representative political scientists specializing in.
clectoral politics at major universities and research centers.

d. Column inches on newspaper front pages and exposure on
network telecasts in comparison with the major party candidates.

¢. Published views of prominent political commentators.
ld. at 58.

Finally, CPD’s third selection criterion states that the factors to be considered as
“indicators of national public enthusiasm™ are intended to assess public support for a
candidate, which bears directly on the candidate's prospects for electoral success. The
listed factors include:

a. The findings of significant public opinion polls conducted by
national polling and news organizations.

8/14
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b. Reported attendance at meetings and rallies across the country
(locations as well as numbers) in comparison with the two major
party candidates.

ld

C. Discussion

After a thorough and careful examination of the factual record, the undersigned
commissioners unanimously conciuded the Commission on Presidential Debates used
“pre-established objective criteria™ to determine who may paxticlpate in the 1996
Presidential and Vice-Presidential debates. 11 C.F.R. §110.13.° As a result, CPD did not
make, and the candidate committees did not reccive, 2 corporate contribution.

The CPD was set up and structured so that the individuals who made the ultimate
decision on eligibility for the 1996 debates relied upon the independent, professional
judgment of a broad axrsy of experts. The CPD used multifaceted selection criteria that
included: (1) evidence of a national organization; (2) signs of national newsworthiness
and competitiveness; and (3) indicators of national enthusiasm or concern. We studied
these criteria carefully and concluded that they are objective. Moreover, we could find no
indication or evidence in the factual record to conclude that the criteria “were designed to
result in the selection of certain pre-chosen participants.” Explanation and Justification
of 11 C.F.R. §110.13(¢c), 60 Fed. Reg. at 64262.

The CPD debate criteria contain exactly the sort of structure and objectivity the
Commission had in mind when it approved the debate regulations in 1995. Through
those regulations, the Commission sought to reduce a debate sponsor’s use of its own
personal opinions in selecting candidates. It was cssential, in the Commission's view,
that this selection process be neutral. It is consistent with the 1995 regulations for a
debate sponsor to consider whether a candidate might have & reasonable chance of
winning through the use of outside professional judgment. Indeed, if anything, the use of
a broad amay of independent professionals and experts is a way of ensuring the decision
makers are objective in assessing the “realistic chances” of a candidate.

* Although not required to do so under the Commission's regulation, CPD reduced its candidate selection

criteria to writing. See Explanation and Justification of i1 | C.F.R. §110.13, 60 Fed. Rug. at 64262.

Q714
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The pool of experts used by CPD consisted of top level academics and other
professionals experienced in cvaluating and assessing political candidates. By basing its
cvaluation of candidates upon the Judgment of these experts, CPD took an objective
approach in determining candidate viability.®

Significantly, the debate regulations sought to give debate sponsors wide leeway
in deciding what specific criteria to use. During the Commission’s promulgation of
§110.13, the Commission considered the staff’s recommendation to specify certain
ostensibly objective selection criteria in the regulations and to expressly preclude the use
of “[p]olls or other assessments of a candidats’s chances of winning the nomination or
clection.” See Agenda Document #94-11 at 74 (February 8, 1994) and Explanation and
Justification of 11 C.F.R. §110,13, 60 Fed Reg. at 64262. The Commission unanimously
rejected this approach.” /d. Instead, the Commission decided the selection criteria choice

\ is at the discretion of the staging organization and indicated that the use of cutside

z professional judgment in considering candidate potential is permissible. Accordingly, the
- Commission cannot now teil the CPD that its employment of such an approach is

i unacceptable and a violation of law.

--'

o The Office of General Counsel, in effect, seemed to want to apply its own debate
T regulation proposal from several years ago in the instant matters. It argued the use of
S candidate assessments, such as CPD’s “signs of newsworthiness and competitiveness,”
A are “problematic” for many of the same reasons it argued in 1994. G.C. Report at 17.
N Specifically, the Office of General Counsel contended the CPD criteria contain “two

. levels of subjectivity: first, identifying the pool of sources involves numerous subjective

judgments, and second, once the pool is identified, the subjective judgments of its
members is considered.” /d. at 18. The staff further insisted that there also is “reason to

. believe that the other selection criteria appear to be similarly insufficiently defined to
comply with §110.13(c)’s objectivity requirement.” /d.

That one reference in CPD"s materials states that the criterion for evidence of national arganization
“encompasses more sudjective indicators of a nstional campaign with a moce than theoretical prospect of
electoral success”, se¢ G.C. Report at | | (emphasis sdded), is not dispasitive. Indeed, the factors referred

, to appear to be objcctln on their face and not subjective:

a. Satisfaction of the eligibility requirements of Article [l, Section ! of the Constitution of the
United States.
b. Placement on the ballot in enough states 1o have a mathematical chance af obtaining an electoral
college majority.

Organization in a majority of congressional districts in those states,

Eligibility for matching funds from the Federal Election Commission or other demonstration of
the ability to fund a national campaign. and endorsements by federal and state officeholders.

id. at Actachment 4, at §7.

Under the staff's proposed regulation. a debate sponsar could not look at the latest poil resuits even
though the rest of the nation cauld look at this as an indicator of a candidate's popularity. This made little
sense to us.

an
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The questions raised in the Geaeral Counsel’s Report are questions which can be
raised regarding any candidate assessment criterion. To ask these questions each and
every time a candidate assessment criterion is used, however, would render the use of that
criterion unworkable, contrary to the direction given by the Commission at the regulatory
stage. - Absent specific evidence that a candidate assessment criterion was “fixed" or
arranged in some manner o as to guarantee a preordained result, we are not prepared to
look behind and investigate every application of a candidate assessment criterion. This
approach is consistent with the Commission's Explanation and Justification which states
“reasonableness is implied” when using objective criteria. Explanation and Justification
of 11 C.F.R. §110.13(c), 60 Fed. Reg. at 64262. We are satisfied with the affidavits
presented by the CPD that its “criteria were not designed to result in the selection of
certain pre-chosen participants.” Id. See G.C. Report at Attachment 4, at 121-126
(affidavit of professor Richard E. Neustadt); Attachment 4 at 43-56 (affidavit of Janet H.
Brown). Significantly, we have been presented with no evidence in the factual record
which threatens the veracity of these sworn affidavits.

The General Counsel’s Report contains several other points which must be
addressed. First, the Repon's suggestion that CPD misapplied Mr. Perot’s qualification
for public funding reflects a misunderstanding of CPD’s reasoning, See G.C. Report at
19-20. While qualification for public funding is significant, the CPB observed that as a
practical matter Mr, Perot’s hands would be tied since he could not contribute his own
money. Thus, compared to 1992, his “realistic” chances of winning in 1996 were greatl
reduced: '

Eduydiisden’

[In 1992}, we concluded that his prospect of election was unlikely
but not unrealistic. With the 1992 results and the circumstances of
the current campaign before us, including Mr. Perot’s funding
limited by his acceptance of a federal subsidy, we sce no similar
circumstances at the present time. Nor do any of the academic o
joumalistic individuals we have consulted.

G.C. Report at Attachment 4, at 128 (Letter of Professor Richard E. Neustadt) (emphasis
added). A limit on the amount of funds which can be spent by a candidate is certainly an
objective factor which can be legitimately used by a sponsoring organization.

The General Counsel’s Report aiso asserts the Democratic and Republican party
nominees were issued “automatic™ invitations to the debates as a result of their party
. nominations in violation of §110.13. Se¢¢ February 6, 1998 G.C. Report at 21-22. We
find persuasive the specific denials by the CPD on this point. The CPD flatly denies it
based its decision on this factor alone:



ArK-dgr-9 ia.1 FRO4 FEC ’ : ‘ GE q

Z50a481154828°

(1]n 1996, the CPD Board asked me to act as chairman of the
advisory committee that applied the 1996 candidate selection
criteria. The advisory committee convened on September 16, 1996
for the purpose of applying CPD's nonpartisan candidate selection
criteria to more than 130 candidates running for the Presidency and
Vice-Presidency in the 1996 general election campaign. Although .,
the candidate selection criteria do not require it to do so, the
advisory commiitee independently applied the criteria to the
Democratic and Republican party candidates. After reviewing and
discussing the facts and circumstances of the 1996 general election
campaign, it was the unanimous conclusion of the advisory
committee that, as of September 16, 1996, only President Clinton
and Senator Dole have a realistic chance in 1996 of being elected
President, and only Vice President Gore and Congressman Kemp
have a realistic chance of being elected Vice President.

G.C. Report at Attachment 4, at 124-125 (Affidavit of Professor Richard E.
Neustadt)(emphasis added). See also id. at 53-54 (Affidavit of Janet H. Brown)(“After
receipt of the data provided to the 1996 Advisory Committee and its own deliberation and
discussion, the CPD Board unanimously accepted the 1996 Advisory Committee's
recommendation that only President Clinton and Senator Dole be invited to-participate in
CPD’s 1996 Presidential debate and only Vice President Gore and Congressman Kemp
be invited to participate in CPD’s 1996 vice presidential debate.”)(emphasis added).

Additionally, we do not fully agree with the staff’s conclusion that “*automatic’
invitations are in direct violation of 11 C.F.R. §110.13(c).” G.C. Reportat21. Section
110.13(c) provides, in pertinent part, that “[fJor general election debates, staging
organization(s) shall not use nomination by a particular political party as the sole
objective criterion to determine whether to include a candidate in a debate.” The phrase
“whether to include™ was intended to prevent a debate sponsor from excluding a
candidate from a debate solely because the candidate was not a major party nominee. .For
example, a debate sponsor could not use the following as its “objective” criterion: “Only
major party candidates are eligible to participate in the debate.” The regulation’s purpose
was not to prevent a debate sponsor from issuing debate invitations to major party
nominees.

The Explanation and Justification of §110.13(c) confirms this understanding of
the regulation: “Under the new rules, nomination by a particular party, such as a major
party, may not be the sole criterion used 10 bar a candidate from participating in a
general election debate.” Explanation and Justification of 11 C.F.R. §110.13(c), 60 Fed
Reg. at 64262 (emphasis added). Indeed, the entire paragraph explaining this new
regulatory language focuses on the fact that “the new rules do not allow a staging
organization to bar minor party candidates or independent candidates from participating
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simply because they have not been nominated by a major party.” /d. Conversely, no
mention is made in the Explanation and Justification that the new rules were somehow
intended to prevent the issuance of invitations to major party nominees. We believe it is
consistent with the purpose of the regulation for the CPD to issue an invitation to the
major party candidates in view of the “historical prominence” of, and “sustained voter
interest” in, the Republican and Democratic parties. G.C. Report at Attachment 4, at 57.

Finally, the General Counsel’s Report suggests the Clinton/Gore Committee and
the Dole/Kemp Committee expressed an interest to either include or exclude Mr. Perot
and that, as a result, the two candidate committees somehow tainted the debate selection
process. G.C. Report at 20-21. Absent specific evidence of a controlling role in
excluding Mr. Perot, the fact the Committees may have discussed the effect of Mr. .
Perot's participation on their campaigns is without legal consequence. There certainly is
no credible cvidence to suggest the CPD acted upon the instructions of the two
campaigns to exclude Mr, Perot. To the contrary, it appears one of the campaigns wanted
10 include Mr. Perot in the debate. See G.C. Report at Attachment 6, at 7 (“since the start
of the general election, the [Clinton/Gore] Conumittee fully supported the wishes of Ross
Perot to be included in the CPD-sponsored presideatial debates and had hoped that the
CPD would make a determination to include him.") (response of Clinton/Gore '96). In
fact, CPD's ultimate decision to exclude Mr. Perot (and others) only corroborates the
absence of any plot to equally benefit the Republican and Democratic nominees to the
exclusion of all others,

ITl. STATUS AS A POLITICAL COMMITTEE

The FECA defines “political committee” as, in part: “any committee, club,
association, or other group of persons which receives contributions aggregating in excess
of $1,000 during a calendar year or which makes expenditures aggregating in excess of
$1.000 during a calendar year.,” 2 U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political
committees are required to register with the Commission, and to report contributions
received and expenditures made in accordance with the FECA and the Commission’s
regulations. See 2 U.S.C. § 433 and 31 C.F.R. § 102.1(d) (requiring political committees
to register with the Commission); see also 2 U.S.C. §434and 11 C.F.R. § 104.1(a)
(requiring political committees to file specified reports with the Commission). Since CPD
did not make a contribution to or an expenditure on behalf of the Committees, it was not
a political committee within the meaning of 2 U.S.C. § 431(4). *Accordingly, CPD was
not required to register and report with the Commission.
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IV. CONCLUSION

For all the reasons set forth above, the Commission did not approve the General
Counsel's recommendations with regard to alleged violations of the FECA by the
Comumission on Presidential Debates, Clinton/Gore ‘96 General Committee and the
Dole/Kemp ‘96 Committee and their treasurers.
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FEDERAL ELECTION COMMISSION

WASHINGTON, D C 20463

Stacey L. McGraw, Esq. AUG 2 1 2002
Ross, Dixon & Bell, LLP

2001 K Street, NW
Washington, DC 20006-1040

RE: MUR 5207

Dear Ms. McGraw:

On May 29, 2001, the Federal Election Commission notified your clients, the
Commission on Presidential Debates, and Paul G. Kirk, Jr. and Frank J. Fahrenkopf, as Co-
Chairmen, of a complaint alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended.

On August 8, 2002, the Commission found, on the basis of the information in the
complaint, and information provided in your response, that there is no reason to believe that the
Commission on Presidential Debates and Paul G. Kirk, Jr. and Frank J. Fahrenkopf, Jr., as Co-
Chairmen, violated 2 U.S.C. § 433,2 U.S.C. § 434,2 U.S.C. § 441a(f), and 2 U.S.C. § 441b(a).
Accordingly, the Commission closed the file in this matter.

Because of restrictions recently placed on the Commission with respect to its makmg
public the investigative files in closed enforcement cases, the public record in this matter will
consist of a redacted version of the First General Counsel’s Report and Certification of the
Commission’s vote. See AFL-CIO v. FEC, 177 F. Supp. 2d 48 (D.D.C. 2001); appeal docketed,
No. 02-5069 (D.C. Cir. February 28, 2002).
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Stacey L. McGraw, Esq.
Page 2

If you have any questions, please contact Delbert K. Rigsby, the attorney assigned to this
matter, at (202) 694-1650.

Sincerely,

Lawrence H. Norton
General Counsel

w IV

d;egory R. Baker
Acting Associate General Counsel

Enclosure
First General Counsel’s Report
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FEDERAL ELECTION COMMISSION e 09 200
999 E Street, N.W. RUG 02 20

Washington, D.C. 20463 SENSlTI‘jE

FIRST GENERAL COUNSEL’S REPORT

MUR 5207

Date Complaint Filed: May 15, 2001'
Date of Notification: May 29, 2001
Date Activated: September 11, 2001

Staff Member: Delbert K. Rigsby
Statute of Limitations: September 27, 2005

COMPLAINANT: Max Englérius

RESPONDENTS: Commission on Presidential Debates
Paul G. Kirk, Jr., Co-Chairman of the Commission on
Presidential Debates
Frank J. Fahrenkopf. Jr., Co-Chairman of the Commission
on Presidential Debates
Democratic National Committee and Andrew Tobias, as

treasurer
Republican National Committee and Robert M. Duncan, as
treasurer
RELEVANT STATUTES 2U.S.C. §431(4)
AND REGULATIONS: 2 U.S.C. § 431(8)(A)(1) "::;’
2 U.S.C. § 431(9)(A)(1) -- L
2U.S.C. §433 : S 5553
2US.C.§434 N i __.-IQI
2 US.C. § 441a(f) - --;:’Ez
2 U.S.C. § 441b(a) Y a233
.-J ‘h-n—{
2 U.S.C. § 441b(b)(2) : <

[¢
[
]
{

11 C.E.R. § 100 7(b)(21) 5
11 C.FR § 102.1(d)

11 C.FR. § 104.1(2)

IICFR §110.13

' On October 27, 2000, Max Englerius filed a complamt with the Comnussion  The Otfice of Genetal
Counsel determined that the complaint was improper because it was not sworn and notarized  Thetealtet

M1 Englerius iefiled the complamt on May 135, 2001 which was swoin and notarized and this Office sent
notifications to the respondents
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11 C.F.R. § 114.1(2)(2)(x)
11 C.FR. § 114.2(b)
11 C.FR. § 114.4(f)
INTERNAL REPORTS CHECKED: None
FEDERAL AGENCIES CHECKED: None

I. GENERATION OF MATTER

This matter arose from a complaint filed with the Federal Election Commission (the
“Commission”) by Max Englerius (the “Complainant”). The complaint alleges that the
Commission on Presidential Debates (the “CPD”) was partisan in selecting candidates to
participate in the Presidential debates in 2000. The complaint also alleges that the Democratic
and Republican parties worked to arbitrarily restrict the participation in the Presidential debates
to the candidates of the two parties. All of the respondents have responded to the complaint.’

II. FACTUAL AND LEGAL BACKGROUND

A. Law

The Federal Election Campaign Act of 1971, as amended, (the “Act”) prohibits
corporations from making contributions or expenditures in connection with federal e;lections.
2 US.C. § 441b(a); see also 11 C.F.R. § 114.2(b). The Act defines a contribution to include
“any gift, subscription, loan, advance, or deposit of money or anything of value made by any

person for the purpose of influencing any election for Federal office.” 2 U.S.C. § 431(8)(A)(1);

: The Reform Party, the Natural Law Party and Mary Wohlford and Bill Wohlford. respectively. filed similar
complants agamnst the CPD, the Democratic National Comnuttee (DNC) and the Republican National Comnuttee
(RNC) See MURs 4987, 5004 and 5021 In those MURs, the Comnussion found no reason to believe that the
CPD. the DNC and RNC violated the Act  The Complamants in MURs 4987 and 5004 appealed the Commussion’s
decisions to the federal courts and those courts upheld the Comnussion's decisions  See Buchanan v Federal
Election Commission, 112 F Supp. 2d 58 (D D C 2000) and Vatural Law Parny of the United States v Federal
Election Commussion, 111 F Supp 2d 33 (D.D C 2000)
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see also 2 U.S.C. § 441b(b)(2). A contribution is also defined in the Commission’s regulations
at 11 C.F.R. § 100.7(a)(1). “Anything of value” is defined to include all in-kind contributions.
11 C.F.R. § 100.7(a)(1)(iii)(A). The Act defines an expenditure to include *“any purchase,
payment, distribution, loan, advance, deposit, or gift of money or anything of value, made by any
person for the purpose of influencing any election for Fec‘ieral office.” 2 U.S.C. § 431(9)(A)(3);
see also 2 U.S.C. § 441b(b)(2).

The Commission’s regulations at 11 C.F.R. § 100.7(b)(21) specifically exempt
expenditures made for the purpose of staging ca.ndidate debates from the definition of
contribution provided that the debates meet the requirements of 11 C.F.R. §§ 110.13 and
114.4(f). Non-profit organizations described in 26 U.S.C. §§ 501(c)(3) or 501(c)(4) that do not
endorse, support, or oppose political candidates or political parties may stage candidate debates.
11 C.F.R. § 110.13(a)(1). The debates must include at least two candidates, and not be structured
to promote or advance one candidate over another. 11 C.F.R. §§ 110.13(b)(1) and (2).
Organizations that stage presidential debates must use pre-established objective criteria to
determine which candidates may participate in the debate. 11 C.F.R. § 110.13(c). With respect
to general election debates, staging organizations shall not use nomination by a particular
political party as the sole objective criterion to determine whether to include a candidate in a
debate. /d.

If a corporation staged a debate in accordance with 11 C.F.R. § 100.13, the expenditures
incurred by that sponsoring corporation would be cxempt from the definition of contribution.
See 11 C.F.R. §§ 100.7(b)(21), 114 1(a)(2)x) and 114 4(£)(1) As long as the sponsoring

corporation complied with 11 C F R. § 110.13, other corporations may provide funds to the
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sponsoring corporation to defray expenses incurred in staging the debate without being in
violation of the Act. 11 C.F.R. § 114.4(f)(3).

The Act defines the term “political committee” to include “any committee, club,
association, or other group of persons which receives contributions aggregating in excess of
$1,000 during a calendar year or which makes expenditures aggregating in excess of $1,000
during a calendar year.” 2 U.S.C. § 431(4); see also 11 C.F.R. § 100.5. Political committees are
required to register with the Commission, and to report contributions received and expenditures
made in accordance with the Act and the Comm‘ission’s regulations: See2 US.C. § 4-33 and
11 C.F.R. § 102.1(d); see also 2 U.S.C. § 434 and 11 C.F.R. § 104.1(a).

B. CPD’s Criteria for Selecting Candidates to Participate in the 2000 General

Election Debate

The CPD was incorporated in the District of Columbia on February 19, 1987, as a
private, not-for-profit corporation to “organize, manage, produce, publicize and support debates
for the candidates for President of the United States.”® See CPD respor;se (5/22/00) at 5. The
Co-Chairmen of the CPD are Paul G. Kirk, Jr., and Frank J. Fahrenkopf, Jr. The CPD sponsored
two presidential debates during the 1988 general election, three presidential debates and one vice
presidential debate in 1992, and two presidential debates and one vice presidential debate in
1996. Id. Thé CPD sponsored three presidential and one vice presidential debate during the
2000 general election. The CPD accepts donations from corporations and other orgunitzaticiis &

fund these debates

! [n tesponse o this complaint, the CPD subunted a letter 1o this Oftice stating the response that it me-de o

MUR 4987 on May 2. 2000 would scrve as its response w this matter
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On January 6, 2000, the CPD announced its candidate selection criteria for the 2000
general election debates. /d. at 2. It stated, “the purpose of the criteria is to identify those
candidates who have achieved a level of electoral support such that they realistically are
considered to be among the principal rivals for the Presidency.” Id. The criteria are: (1)
evidence of the candidate’s constitutional eligibility to serve as President of the United States
pursuant to Article II, Section 1 of the United States Constitution; (2) evidence of ballot access,
such as the candidate appearing on a sufficient number of state ballots to have at least a
mathematical chance of securing an Electoral C;llgge majority; and (3) indicators of e_lectoral
support by having a level of support of ;t least fifteen percent of the national electorate as
determined by five selected national public opinion polling organizations, using the average of
those organizations’ most recent publicly-reported results at the time of the determination of
eligibility.* Id. at9, 10. A candidate must meet all three criteria to participate in the debate.
The CPD also stated that it would determine participation in the first scheduled debate after
Labor Day 2000. /d. at 75. Furthermore, the CPD also stated that it would extend invitations to'
participate in the vice presidential debate to the running mates of the presidential candidates
qualifying for participation in the CPD’s first presidential debate, and invitatiops to participate in

the second and third debates would be based upon the same criteria prior to each debate. /d.

4

Those five polling orgamizations are the ABC News/Hasington Post, CBS News/New York Times; NBC
News Hall Sueet Journal, CNN/USA Toduy/Gallup. and Fox News/Opinion Dynamics  The CPD also retamed
Frank Newpoit, Editoi-in-Chiet ol the Gallup Poll, as a consultant in implementing the 2000 candidate selection
crtena fe at 9, 10
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C. Complaint

The complainant alleges that the Commission failed to ensure “free, open and fair
elections in the 2000 Presidential election by estabiishing or allowing to be established, a
privately held and completely partisan ‘Presidential Debate Commission,” a [principal] aim of
which was to keep other legitimate candidates from participating.” Complaint at 1. The
complaint also alleges that operatives of the Democratic and Republican parties monopolized the
debates by “arranging to arbitrarily restrict participation in the Presidential debates to only
candidates of their parties.” /d. Furthermore, tt;e complainant argues that other Presiéiential
candidates were deprived of the right to campaign at those public forums and the public was
deprived of the right to showcase and solicit votes for the candidates of their choice. /d..

D. Responses

1. Responses from the CPD to the Complaint

In response to the complaint, the CPD argues that no CPD Board member is.an officer of
either the Democratic National Committee or the Republican National Committee, and the CPD
receives no funding from the government or any political party. CPD Response (5/22/00) at 5.
The CPD also argues that any referem_:es to its founding as a bipartisan effort was an effort to
ensure that it was not controlle_d by any one party, not an effort by the two major parties to
control CPD’s operations or to exclude non-major party candidates in CPD-sponsored debates.
ld., footnote 6.

[n regard to its candidate selection criteria, the CPD argues that the purpose ot the
candidate selection criteria is to identify those candidates, regardless of party, who realistically

arc considered to be among the principal rivals for the Presidency. /d. at 2. Moreover, in regard
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to the third criterion, the CPD states that it sets forth a bright line standard with respect to
electoral support, which is at least 15% of the national electorate as determined by the average
results of five selected national public opinion polling organizations at the time of the CPD’s
determination of eligibility before each debate. /d at 3. The CPD argues that in promulgating
the regulation, 11 C.F.R. § 110.13, the Commission permits the staging organization to
determine the objective criteria. Id.

With respect to the issue of electoral support and polling, the CPD argues that the
Commission has ruled in a previous matter regalrding its 1996 candidate selection critc-eria that it
is appropriate for the criteria to include a measure of candidate potential or electoral support and
to use polls to measure that support.® /d. at 3. Moreover, the CPD states that .t%le five Polling
organizations that it planned to employ are well-known, well-regarded, and will poll frequently
throughout the 2000 election. /d. at 16.° The CPD also argues that because public opinion shifts,
it will use the most recent poll data available before the debates. /d. In regard to any
methodological differences among the polls, the CPD states that taking the average of five polls
may reduce the random error that could come from using only one source, and averaging does
not invalidate the results. /d. Furthermore, the CPD, citing the declaration of Dorothy Ridings, a
CPD Board member, argues that requiring a level of electoral support of 15% of the national

electorate 1s reasonable because the “fifteen percent threshold best balanced the goal of being

s

The CPD 15 1eferring to the Commussion’s Statement ot Reasons disnussing MURs 4451 and 4473 m
which the Natural Law Party and Perot '96 , Inc respectively, challenged the CPD’s 1996 candidate selection
critenia for parucipation n the debates,

! Wihule this complaint was filed in May 2001 atter the presidential debates, the CPD’s response to the
complamt was the same 1esponse that it submutted in May 2000 (o the complamts referenced as MURs 4987, 5004
and 3021 Thus, the CDP’s arguments cited here and below ate m the present tense instead of the past tense
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sufficiently inclusive to invite those candidates considered to be among the leading candidates,
without being so inclusive that invitations would be extended to candidates with only very
modest levels of support.”” Id. at 14.
2. Response from the DNC to the Complaint
The DNC urges the Commission to dismiss the con;plaint against them and find no
reason to believe that the DNC has violated the Act or Commission regulations. DNC Response
at 2. The DNC argues that it is independent of the CPD and that Mr. Paul Kirk, CPD Co-
Chairman, who also served as DNC Chairman f:rom 1985-1989, has held no office an;i played no
role in the DNC since 1989. /d. The DNC also-states that no DNC member, officer or employee
sits on the Board of the CPD, and the DNC does not now play, nor has it eye_:r_pl_ayec_l, any role in
determining CPD’s criteria for candidate selection for the debates. /d. \
3. Response from the RNC to the Complaint
The RNC requests that the Commission find no reason to believe that it violated the Act,
dismiss the complaint and close the file. RNC Response at 2. The RNC acknowledges that
Mr Frank Fahrenkopf, Co-Chairman of the CPD, was Chairman of the RNC during the founding
of the CPD, but the CPD was never an official or approved organization of the RNC and does not
receive any funding or other support from the RNC. /d. at 1. Finally, the RNC states neither its
chairman during the 2000 election nor its current chairman have ever sat on the CDP’s Board,

and that the RNC neither organized nor controls the CPD. /d.

The CPD also notes that John Anderson achieved this level of electoral suppott ptiot to the first
piesidential debate in 1980 and was wvited by the League of Women Voters to participate n that debate
Furthermore, the CPD states that other presidential candidates, such as George Wallace n 1968 and Ross Petot in
1992, had high levels of support /[« at 14
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III. ANALYSIS

Based upon the available evidence, 1t appears that CPD has complied with the
requirements of section 110.13 of the Commission’s regulations governing sponsorship of
candidate debates. While the complainant argues that the CPD is a partisan organization, he has
provided no evidence that the CPD is controlled by the DNC or the RNC. There is no evidence
that any officer or member of the DNC or the RNC is involved in the operation of the CPD.
Moreover, there does not appear to be any evidence that the DNC and the RNC had input into the
development of the CPD’s candidate selection c;'iteria for the 2000 presidential electic;n cycle.
Thus, it appears that the CPD satisfies the requirement of a staging organization that it does not
endorse, support or oppose political candidates or political parties. 11 C.F.R. §1 10.13(a).

Furthermore, CPD’s criteria for participation in the candidate debates appear to be pre-
established, objective criteria as required by 11 C.F.R. § 110.13(c), and not designed to result in
the selection of certain pre-chosen participants. The CPD’s criteria for determining who may
participate in the 2000 general election presidential debates consist of constitutional eligibility,
appearance on sufficient state ballots to achieve an Electoral College majority, and electoral
support of 15% of the national electorate based upon an average of the most recent polls of five
national public opinion polling organizations at the time of determination of eligibility.

The Commission has accorded broad discretion to debate sponsors in determining the
criteria for participant selection. In promulgating 11 C.F.R. § 110.13(c), the Commussion stated:

Given that the rules permit corporate funding of candidate debates, 1t is appropriate

that staging orgamzations use pre-established criteria to avoid the real or apparent

potential for a quid pro quo, and to ensure the integrity and fairness of the process.

The choice of which objective criteria to use 1s largely left to the discretion of the

staging organization
Staging organizations must be able to show that their objcctive criteria
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were used to pick the participants, and that the criteria were not designed to result

in the selection of certain pre-chosen participants. The objective criteria may be set to

control the number of candidates participating in a debate if the staging organization

believes that there are too many candidates to conduct a meaningful debate.
60 Fed. Reg. 64,262 (December 14, 1995).

The CPD’s candidate selection criteria have been challenged in the past. In MURs 4451
and 4473, the Natural Law Party and Perot ’96, Inc. filed complaintg with the Commission
against the CPD regarding its 1996 candidate selection criteria. The Commission found no
reason to believe that the CPD violated the law by sponsoring the presidential debates or by
failing to register and report as a political commuttee. The Commission noted, “the debate
regulations sought to give debate sponsors wide leeway in deciding what specific criteria to use.”
Statement of Reasons in MURs 4451 and 4473 at 8 (April 6, 1998). With respect to polling and
electoral support, the Commission noted in MURs 4451 and 4473 that it declined to preclude the
use of polling or “other assessments of a candidate’s chances of winning the nomination or
election” when promulgating 11 C.F.R. § 110.13. Furthermore, the Commission stated that
questions can be raised regarding any candidate assessment criterion and “absent specific
evidence that a candidate assessment criterion was ‘fixed’ or arranged in some mann-er S0 as to
guarantee a preordained result, we are not prepared to look behind and investigate every
application of a candidate assessment criterion.” /d. at 9. Finally, in MURSs 4451 and 4473. the
Commission referred to the Explanation and Justification for 11 C.F.R. § 110 13 which states
reasonableness is implied when using objective criteria. /d.

It should be noted that the CPD used a different set of candidate selection criteria for the

1996 debates than it used for the 2000 debates. However, the CPD’s candidate sclection criteria

for 2000 appear to be even more objective than the 1996 criteria. [n 1996, the CPD’s candidate
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selection criteria were: (1) evidence of national organization; (2) signs of national
newsworthiness and competitiveness; and (3) indicators of national \enthusiasm or concern.
With respect to signs of national newsworthiness and competitiveness, the CPD listed factors,
such as the professional opinions of Washington bureau chiefs of major newspapers, news
magazines and broadcast networks; the opinions of professional campaign managers and
pollsters not employed by the candidates; the opinions of representative political scientists
specializing in electoral politics; a comparison of the level of coverage on front pages of
newspapers and exposure on network telecasts; Iand published views of prominent political
commentators. The CPD’s candidate selection criteria for 2000, which consist of constitutional
eligibility, ballot access, and a level of electoral support of 15% of the national electorate based
upon the average of polls conducted by five major polling organizations, make it easier to
determine which candidates will qualify, and appear to be more objective than the 1996
candidate selection criteria. Given this, and the fact that the Commission’s dismisse_d similar
challenges to CDP’s selection criteria for the 2000 Presidential election in MURs 4987, 5004 and
5021 that have subsequently been upheld in federal court, it appears that the CPD’s eandidate
selection criteria for participation 1n the 2000 general election debates are in accordance with the
requirements of 11 C.F.R. § 110.13.}

Based upon the available evidence, it appears that the CPD satisfies the requirements of

11 C.F.R. § 110.13 ro stage the debates Because the CPD meets the requirements of 11 C.F.R.

> In Buchanan v FEC. 112 F Supp 2d 58 (D D C 2000). Patrick Buchanan appealed the Comnussion’s
decision disnussing a complamnt (MUR 4987) challenging the CPD’s nonpattisan status, the CPD’s sclection cuitetia
and lus excluston [tom the 2000 Presidential debates  The court granted the Commuission’s motion for summary
judgment in that case
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§ 110.13, its expenditures are specifically exempted under 11 C.F.R. § 110.7(b)(21) from being
considered contributions and are not subject to the Act. Additionally, because the CPD meets the
requirements of 11 C.F.R. § 110.13, the CPD is not considered a political committee under

2 U.S.C. § 431(4) nor subject to the registration and reporting requirements of 2 U.S.C. § 433
and 2 U.S.C. § 434. Finally, as long as the CPD complies with 11 C.F.R. § 110.13, funds
provided by corporations to the CPD to be used to defray expenses to stage Presidential debates
are not prohibited contributions, but permissible under 11 C.F.R. § 114.4(f)(3).

For the foregoing reasons, the Office of éeneral Counsel recommends that the.
Commission find no reason to believe that the Commission on Presidential Debates and Paul G.
Kirk, Jr., and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. § ﬁé!p(a) by_making
expenditures in connection with a federal election, 2 U.S.C. § 441a(f) by accepting prohibited
contributions from corporations or making contributions to the Democratic National Committee
or the Republican National Committee, 2 U.S.C. § 433 by failing to register as a political
committee, or 2 U.S.C. § 434 by failing to report contributions.

Furthermore, the Office of General Counsel recommends that the Commission find no
reason to believe that the Democratic National Committee and. Andrew Tobias, as treasurer,
violated 2 U.S.C. § 441b(a) by accepting prohibited contributions from the Commission on
Presidential Debates, or 2 U.S.C. § 434 by failing to report contributions from the Commussion
on Presidential Debates. The Office of General Counsel also recommends that the Commussion
find no reason to believe that the Republican National Committee and Robert M. Duncan. as

treasurer, violated 2 U.S C. § 441b(a) by accepting prohibited contributions from the
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Commission on Presidential Debates, or 2 U.S.C. § 434 by failing to report contributions from
the Commission on Presidential Debates.

IV. RECOMMENDATIONS

1. Find no reason to believe that the Commission on Presidential Debates and Paul G. Kirk, Jr.
and Frank J. Fahrenkopf, Jr., as Co-Chairmen, violated 2 U.S.C. § 433,2 U.S.C. § 434,
2 U.S.C. § 441a(f), and 2 U.S.C. § 441b(a);

2. Find no reason to believe that the Democratic National Committee and Andrew Tobias, as
treasurer, violated 2 U.S.C. § 434, and 2 U.S.C. § 441b(a);

3. Find no reason to believe that the Republican National Committee and Robert M- Duncan,
as treasurer, violated 2 U.S.C. § 434, and 2 U.S.C. § 441b(a);

N

. Approve the appropriate letters; and

5. Close the file.

7
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General Counsel
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DEBATE FORMATS:
A NEGOTIATION

e

[1]t all depends on what the candidates want. If the candwdates
wanted to have it m the middle of the Pacific Ocean on an

& aircraft carner, with the Mormon Tabernacle Chowr humming
= i the background, if they really wanted u, they were gomg to
ol have .1

Wy

’-'-I

= The image merchants (more precisely, influential newspaper editors
T in the role of candidate advisers) were on the political scene when
il candidates for the U. S. Senate, Abraham Lincoln and Stephen A.
i Douglas, prepared for a series of debates in Illinois.2 A major issue
m confronting the nation was slavery. The country was in severe inner

turmoil. Information was slow to reach the public, and when it did it
was usually altered somewhat and secondhand. The 1857 Supreme
Court decision in Dred Scott v. Sanford® led Lincoln in the debates to
believe that preventing slavery in the territories by any governmental
action would be unconstitutional. Douglas responded that “the people
have the lawful means to introduce it or exclude it as they please.”*
The Freeport exchange between Lincoln and Douglas, and the other
six debates were witnessed by relatively few voters (about 15,000 at
each site except the town of Jonesboro, in which the debate attracted
only 1,500). Although they were not presidential debates, it was the
first time in our history that opposing candidates went before the
public to debate.

Lincoln suggested that they debate and Douglas accepted. They
agreed on a set of ground rules: there would be seven 3-hour debates

29
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Format

Opening statements (8 min )

Alternaung questions to candidates
on domesuc 1ssues

A fmm did £all, X
by rebuttal comments

Closing statements (3 min.)

No opening or closing st
end determined by clock
Alternating questons to candidates
on any subject
Answers from candidates (2 nun )

Rebuttal from opp
(1% mmn)
No g or closing

end determined by clock
Alternating quesuons to candidates
on any subject
Answers from candidates (2% min )
Rebuual from

(o o

(1% min.)

Opening statements (8 min.),
closing statements (4% mun )
Alternaung questions to candidates

TABLE 1}
Negouiated Formats for Tel d Presid | Del
Elecuions of 1960, 1976, 1980, and 1984
Moderator® and
Locauon and Time Candidates Panelists
Sept. 26, 1960 John F Howard K Smith*, CBS
WBBM-TV, CBS Kennedy Stuart Novins, CBS
Chicago, IL Richard M. Sander Vanocur, NBC
9-30~10 30 p m. EDST Nixon Charles Warren, MBS
Robert Fleming, ABC
Oct. 7, 1960 John F Frank McGee*, NBC
WRC-TV, NBC Kennedy Paul Nivin, CBS
Washington, DC Richard M. Alvin Spivak, UP!
730-8.30 pm EDST Nixon Hal Levy, Newsday
Edward P Morgan, ABC
Oct 13, 1960 John F Wilkam Shadet*, ABC
Split-Screen Telecast Kennedy Douglass Cater, The
ABC, Los Angeles Richard M. R
(Nixon) Nixon Frank McGee, NBC
ABC, Los Angeles (Panel) Charies Von Fremd,
ABC, New York CBS
(Kennedy) Roscoe Drummond, New
7.30-8.30 p.m. EDST York Herald Tribune
Qct 21, 1960 John F. Quincy Howe*, ABGC
ABC, New York Kennedy Walter Cronkite, CBS
10 00-11 00 p m. Richard M. Frank Singiser, MBS
Nixon John Chancellor, NBC

Sept, 28, 1976
Walnut St Theater
Philadelphia, PA
9,30-11 00 p m. EDT

Oct. 6, 1976

Palace of Fine Arts
San Franasco, CA
9:30-11 00 p m. EDT

Oct. 13, 1976
Alley Theatre
Houston, TX
9 80-10 45 p.m. EDT

Jimmy Caner
Gerald R. Ford

Jimmy Carter
Gerald R Ford

Robert Dole
Walter F.
Mondale

John Edwards, ABC

Edwin Newman®, NBC

Frank Reynolds, ABC

Elizabeth Drew, New
Yorker

James Gannon, Wall
Street Journal

Pauline Fredenck*, NPR

Richard Valenani, NBC

Henry Trewhitt,
Balumore Sun

Max Frankel, New York
Tomes

Jim Hoge®, Chicago Sun-
Times

Marilyn Berger, NBC
Hal Bruno, Newswsek
Walter Mears, AP

on any subject
Answers trom candidates (2% min.)

Rebuual from opp
(1% mun)

No opening statements, closing
statements (3 min )

Aliernaung questions to candidates
on domesuc 1ssues

Answers from candidates (3 min.)

Op | follow-up q
permitted, answers (2 min )

Ret | from

L o

(2 min)

No opening !
statements (3 min.)

Alternaung questions to candidates
on foreign affairs

Answers from candidates (3 min)

Opuonal follow-up questions
permitted; answers (2 min)

Rebuttal from
(2 mmn)

Openng statements (2 min ),
clomng statements (3 min.)

Alternaung questions (Y domesti,
¥ foreign, % open)

Both candidates answer the same
questions (2% min )

First candidate to aq
has a rebuttal (1 min)

PP

{contmued)
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TABLE 1
(Continued)

Locauon and Time

Candidates

Moderator* and
Panehsts

Format

Oat 22, 1976

Phi Beta Kappa Hall
Wilhamsburg, VA
930-1100 pm EDT

Sept. 21, 1980
Convenuon Center
Balumore, MD

10 00-£1-00 p m. EDT

Oct. 28, 1980

Public Music Hall
Cleveland, OH
930-1100 pm EDT

Oct. 7, 1984

Center for the
Performing Ans
Lousville, KY

9 00-10 30 p.m. EDT

Oct. 11, 1984
Pennsylvama Hall
Civic Center
Philadelphia, PA
9.00-1030 pm EDT

Oct 21, 1984

Music Hall,

Muniaipal Auditonnum
Kansas City, KA
8.00-9 30 pm EDT

Jimmy Carter
Gerald R Ford

John B
Anderson

R Id R,

Barbara Walters*, ABC
Joseph Kraft, col

No opening 1
(¢ min)

Jack Nelson Los Angeles
Temes

Robernt Maynard,
Washington Past

Bill Moyers*, PBS
Charles Corddry,
Baltsmore Sun

Junmy Carter

Ronald Reagan

Walter F.
Mondale
Ronald Reagan

George Bush
Geraldine
Ferraro

Walter F
Mondale
Ronald Reagan

Stephen Golden, New
York Temes

Damel Greenberg,
columnist

C Loomus, Fortune

Lee May, Los Angeles
Tumes

Jane Bryant Quinn,
Newsweek

Howard K Smth*, ABC

Harry Elbs, Christian
Science Monator

Wilham Hillard,
Portland Oregonian

Marvin Stone, U S News
& World Report

Barbara Walters, ABC

Barbara Walters*, ABC

Diane Sawyer, CBS

Fred Barnes Baltimore
Sun

James Wilghart, Scripps-
Howard

Sander Vanocur®, ABC

Robert Boyd,
Philadelpha Inqusrer

Jack White, Time

John Mashek, US News
& Woarld Report

Norma Charles, NBC

Edwin Newman®*, PBS,
King Features
Morton Kondracke, New

Republic

Georgie Ann Geyer,
Unsversal Press
Syndicate

Henry Trewhitt,
Baltsmore Sun

Marvin Kalb, NBC

Alternaung questions to candidates
on any subject

Answers from candidates (2% min )

Follow-up quesuons permitted,
answers (2 mun )

Rebuttal comments (2 min )

No opening 1
statements (3 mun )

Alternaung quesuons to candidates
on any subject

Answers from candidates (2% min )

Rebutial comments from both
candidates (75 sec.)

No opeming statements; closing
statements (3 min )

Alternaung questons on domesuc
and foreign policy

(1st Half) Same quesuons 10 both,
follow-up quesuons

Answers from candidates, rebutals
(1 min)

(2nd Half) Answers from

candidates to same questions

Two opportunities for rebuual
comments

No X

statements (4 min )

Alternaung questions to candidates
on economic policy and domestic
1ssues

Follow-up quesuons permitted,
answers {1 mmn )

from

|

(1 mun.)

No opening statements, closing
statements (4 min )

Alternaung quesuons to candidates
on any subject

Answers from candidates (2% min )

Follow-up quesuons permitted,
answers (1 mm )

No op g st 1 L]
statements (4 min.)

Alternaung quesuons to candidates
on foreign policy and defense

Answers from candidates (2% min )

Follow-up quesuons permitted,
answers (1 mmn)

Rebuttal from
{1 mm)

Py
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72 CHAPTER 3

appeared to be struggling with poruons of their answers. And both received
low marks in the press and public opinion polls Reagan, however, was elected
to a second term as president; Nixon would have to wait 8 years for hus first

! term. e
' 77. See ] Germond and j. Witcover, op. at, pp. 2-3. i
78. Ibd., p 8. g

79 Ihd., p. 2. i \

; i P

80. Given the fact that an incumbent aging president was running for
another term, 1t was a legitimate issue for the press to explore. Their role 1in
setting the “age agenda,” however, raises questions about the relationship
between the media and these debates. The topic of media’s role in reporung
and particaipaung in presidenual debates is detailed in the next chapter

81. Germond and Witcover's chapter title, op. ctt, pp. 1-15.

82 Ibd., p. 9.

88. Televised presidential debates have been assessed in many different
ways by scholars, professionals, and other individuals and groups with varying
interests and competencies. The first major debate debnefing conference
occurred after the 1976 debates with representatives from the following: Car-
ter, Ford, League of Women Voters, network television, journahsts, scholars,
FCC legal advisers, and the John and Mary R. Markle Foundation (S. Kraus,

Chair, “Presidential Debates De-brefing,” Crystal City Marriott, Arhington, Da
Virgima, November 29-30, 1976, transcribed by N. W. Kramer, Brooklyn, b
New York).
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In the second debate
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ern Europeans-wer
Most media analysts
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after the debate re\
interviewed betwee |
er, gave the win to C.
' conducted the studv
the news to reach
opinion,”®

It was evident that
tion by the reaction
the night of the déi
in the working pre:




